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ORDER

By Hon ble Mir.Kuldip Singh. Membeir { Judl }

Applicant has filed this OA whereby he has
challenged an order dated 6.2.2003 according to which the
applicant continues to be placed under suspension under

Rule 10(5)(c) of the CCS (CCA) Rules because a crimimsal



2.
case is pending against the applicant since 1993, The
applicant has also challenged order Annexure A-2 vide
which he has not been allowed to resume duty. There is
another order dated 31.1.2002 Annexure A-3 continuing the
applicant undei suspension under Rule 10(S)(h) of s
(CCA)  Rules as the same are stated to be arbitrary,
unfair, uniustified, illegal and against the principles
of ‘natural ustice and has prayed for quashing of the

same.

Z. fhe brief facts of the case are that the
applicant was working as an Assistant Director under the
respondents and claims that throughout his service he has

been appreciated and has been assigned to look after the
legal matters and also to make investigation about S
Cases relating to complaints of misconduct of  wvariosus
officers/officials etc. Because of that the Office
Bearers of the Emplovees Association had become biazed
and  prejudiced against the applicant and they wanted to
settle score with him and they had been making comml iant

against him also., which proved to he false.

3. It is further submitted that in one of suciy
Ca3e  an emplovee, namely, Smt. Asha Mehta working at a

raining Centre at.Haryana under Shri Harish Mathur, thes
Carpet  Training Officer. submitted a claim for her 3
years salary after obtaining a false duty certificate
from  Shri  Mathur. I'he applicant investigated the same
and  found that the certificate given by Shi i Mathur was
false one but one Shri Ashok Shah who had soft corner for
sSmt. Asha Mehta so much <o that he had got her

tranzTerred to New Delhi did not like the investigation
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repoirt. given by the applicant over the claim of Smt.
Asha Mehta and he had become preiudiced agalin=t  the

applicant.

4, It is further submitted that on one such
occasion saild Shri Shah had asked for certain documents
from the applicant orally but when the applicant insisted
for a wiritten request Shri Shah again got irritated anc

became further prejudiced towards the applicant.

5. Similarly Shri Shah s medical claim waszs
rejected so that was another reason that Shri Shah became
more preiudice again with the result that when the
applicant had become eligible for second ACP upgradation
although no vigilance case was contemplated or pending
agalnst  him  but at the behest of Shri Shah his ACP was
not cleared. Even Smt. Mehta had filed a Tfalse

compléint against the applicant.

6. Thereafter the applicant was subject@db Lo
frequent transfers. Thus Shri Shah always want to harm
the applicant but somehow he got a case registered
agalnst the applicant for his performance while
functioning as Assistant ODirector at Service Centre,
Allahabad during the year 1990-91 30 a charge-sheet dated
13.12.2001 was issued after more than about 12 vears
about his said performance. fhereafter applicant filed
an OA challenging the said charge-sheet. Howeveyr, the
suzpension of the applicant was continued under Rule

10(5){(b} because a criminal case against the applicant

o

had been pending since 1993,
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. Further applicant s suspension was also
continued because anotheir departmental proceeding against
nim was contemplated. However. the order dated 1.2.2002

was staved by this Tribunal.

3. Lt is further stated that continuing
suspension of the applicant is liable to be quashed o
the same reasoning on the basis of which the order dated

1,2.2002 was put to stay.

Q, - It is further submitted that respondents with
some mala fide intention issued two more charge-sheets
dated 12.8.2002 and 10.9.2002 to further harass the
applicant, as enqguiry in those charge-sheets have pot
;

peen  issued. Though suspension has been reviewed but

subsistence allowance has not been enhanced.

N It is further submitted that on 30.12.2002 the
Tribunal quashed the charge~sheet dated 13.12.2001 as

well @z the suspension order.

1. 1t is  furtheir submitted that since thes
charge-~sheet  has been guashed 30 the earlier suspension
could not be continued. A representation to that effect
wa: @lso given when the suspension order dated 13.12.2001
was quashed and thereafter the applicant want to vepert

for cuty but he was not given duty.

12. 1t is further submitted that after the ordei
was passed by this Tribunal the respondents withdrew the
charge-sheet dated 13.12.2001 and also the susparnsion

order 13.12.2001. However, they kept in force the order

fin




4

. 5.
dated 31.1.2002 continuing suspension of the applicant
under Rule 10(5)(b) of the CCS (CCA) Rules because &
criminal case was pending against the applicant since
1993, so now the main praver of the applicant is Lo stav
hizs continuing suspension * which 1s continuing since

31.1.72002 under Rule 10(5)Y(bh).

13. As regards the criminal case 1s concerned
applicant pointed out that a FIR was registeirad on
1.6.,1993 when shifting of office was going on and
applicant and Shri Mishra was assigned the woirk of
shifting of Central Region Office and Carpet Weaving
Training and Service Centre both located at Lucknowe from
their old office to the Mahanagar Extension, Lucknow.
shiri Survavanshi had lodged a complaint that the applicant
and  Shri Mishra had abused and beaten Shri  Suryavanshi.
However, the applicant has been involved in a male  fide
manneis  in  the said FIR. Shri Mishra has not been
suspended till date but the applicant was suspended vide
order dated 31.1.2002 because of the same criminal case.
Thus there 1is discrimination against the . applicant as
Shri Mishra who was the main accused has not been

suspended whereas applicant has been suspeinded.

14, The respondents have restored to pick and
choose policy which 1s not permissible. Respondent: have
even revoked the suspension order in favour of Shri
Prabhakaran who had thrown paper weight immediately on
fiiz  lady =uperior officer. Similarly suspension of N.K.
Jha was also revoked who was suspended because of serious

offences whereas applicant 1is unnecessarily being

continued under suspension. *\/\/¥



15, It is also stated that Rule 10(51(b) cannot be
invoked by the respondents because charges have not yet
been framed against the applicant in the criminal Case
which is pending since 1993 and disciplinary proceedings
have commenced earlier so continuing suspension OFY  the

applicant is illegal.

6. It is further submitted that since the basic

suspension order dated TS.?Z.ZUOI has been quashed HCh

2 suspension  cannot be continued and fresh order has to be
passed.
17. It is  further submitted that suspension is
resorted to only when there is apprehension that the
accused may tamper with the documentary or oral evidernce.
If it was not apprehended for the last 10 vears that the
appl icant  would Lamper with documentary or oral evidence
how could he now do so after @ lapse of 10 years.,

4

18, Moreover the main accused Shri Mishra has not

been suspended whereas the applicant has been suspeded,

19, Fhus it is stated that the order is liable to

be quashed and he should be allowed to joint duty.

20, I'he respondents are contestihg the OA.
Respondents pleaded that the background of the applicant
iz not good. Complaints of various hatures ranging from
harassment to his subordinate official to exploitation of

womenr  emplovees from accepting grafts from outsiders to

seek commission on different Payments from employees sycth
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7.
as  embezzlement of Government money to remaiqj albisent,
Unauthorisedly has been levelefin the complaints, Those
complaints were not  inquired into SO the appiicant
fanaged to get 3C0t free despite his confession right
from the entry into the department the applicant hes beer;
indul ging in  almost all the enquiries/disciplinary
broceedings in one oir the other wWay and used ali i
Weapons  to  settle his scores. These facts have been
observed by the cve and on the advice of CW¥C, @

Char ge-sheet dated 13.12.2002 was served upon the

applicant so keeping his past record in mind the

amplicant has been Placed under suspension to prevent
tampeiring of records. On-a later stage two other charges
Were  found to be, prima facie, sUstained against the
applicant and accordingly his suspension was erstended in
both  the Cases too. he criminal broceedings are still
pending and there are some other charges also againﬂt thes

applicant which are under investigation.

21. In so far as the case of smt. Asha Mehta S
concerned. it ig gquite Surprising though in  the first
part of his enquiry the applicant found Shri  Haiish
Mathuir  guilty of issuing false certificate in favour of
Smt., Asha Mehta on the ground that she had not attendesd
her  duty for & long time. But in the second and final
hart of the enguiry the applicant found no WIONng on e
Bart  of said smt. Mehta and strongly recommended
regularisation of herr absence and payment of all Wages
for  those veriods too. Finding the report to be
contradictory, the disciplinary authority appoirnted &
team of 3 officers to further enquire into the matter and

to  arrive at a conclusion. The team examined issuye a6 ¢t

b
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found the report devoid of any merit and in the mean times
St Asha Mehta and Shri Harish Mathur have complained
against the applicant for seeking bribe which is under

investigation.

27, it 1is further submitted that the applicant
just  tried to assassin the character of the respondent
No.4 knowing the very fact that power to transfer an

employee is vested in respondent No.Z only.

Z3. [t is denied that the charge-sheets dated

172.8.2002 and 10.9.2002 are false and arbitrary.

74, rhe suspension order extended against the
applicant belongs to other charges and as per rules
reguired to be continued till the completion of the

disciplinary proceedings.

75, It 1s alsc submitted that one criminal
proceeding and two disciplinary proceedings for majoi
penalty are still pending against the applicant so it 1is
not found in public interest to djoin duties @@= Wiw
sgspension is continued till the proceedings are
completed and it has been found necessairy to contirue the

applicant under suspension.

26, Redoinder was also filed wherein Tact::

reiteirated in the OA had been reilterated.

27. we have heard the learned counsel for  thes

par ties and gone through the record.
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9.

28. Ihe learned counsel abpearing for the
applicant submitted that though an f1R was lodged against
the applicant at the behest of one Shri Suryvavanshi  on
the allegations of commission of attrocities Ot 80

employees and the case is‘being tried by Special Judge
for sC/s7. However, charges against the applicant haver
been framed under Section 323 IPC and no charge under the
special act fop dealing with the atrocities on $C has

beern  framed against the applicant rather the charges
under those proceedings have been framed against  Shri
Mishira  but he has not been placed under suspension

whereas applicant is kept under suspension.

N
=]

It is further pointed out that when co-accused
against whom serious charges are there has not kmen_
suspended then it 1is discriminatory and as such the
abplicant cannot be kept under suspension because of the

criminal case.

30. I'he learned counsel for the applicant has also
referred to Swamynews of November, 2002 in case of fakesh
Kumar  Sharma Vs, U.O0. 1. of Jaipur Bench in 0A No.
175/2002 wherein it has been observed as under:-

Al employee who is suspended on a criminal
charge should not be allowed to remain under SUS IO SEON
titl he is finally acquitted after trial".

31. The court had also observed that 1t  is @&
matter of  common knowledge that & criminal case taket,
years together to conclude as there is @& catepns of
decizions of the Hon ble Apex Court as well as various
High Courts to the effect that if s person hasz  heen
suzpended on a criminal charge, the competent authority

h
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should  not allow him to remain under susvension till he
is finally acaouitted after trial. If the applicant
continued Qnder suspension for an indefinite period. it
would amount to wasteful expenditure which can be
avolded. Fhe applicant has also referred to a judgment
of K. Sukhendar Reddy vs. State of A.P. and Another
repoirted in 1999 SCC (L&S) 1088 wherein it has been

observed as follows:-

Another vital fact which has come on record
i1s that in the criminal case a number of senior 1A%
officers., even senior to the appellant, may be found
involved but nothing positive or definite can be waid as
vet @3  the investigation is likely to take time. The
matter 1is pending with the police since 1.12.1996 whern
the FIR was lodged at Anaskapalli Towrn Police Station.
The investigation has not been completed al though @bout
two-and-a-half vyears have passed. We do not know how
long it will take to complete the investigations. That
peing so, the officer of the rank of the appel lant,
against whom it has now come out that the disciplinary
proce@dings are not contemplated, cannot be kept under
suspension for an indefinite period particularly in &
sttuation where many more senior officers may ultimately
be found involved, but the appellant alone has been
placed under suspension, the Government cannot be
permitted to resort to selective suspension. 1t cansot
be permitted to place an officer under suspension just to
exhibit and feign that action against the officers.,
irrespective of their high status in  the service
hierarchy, would be taken”.

3Z. : 50 relying upon this dudgment the learned
counsel for the applicant submitted that i this vervy cass
when  Shri Mishra and applicant are involved and charges
against Shiri Mishra are more seirrious %0  why the
depar tinent has chosen a selective suspension and
suspended only the applicant and not Shri Mishra, whicls
cannot be allowed.

33, Orn  the contrary the learned counsel for the
respondents submitted that the applicant is bein i
continued under suspension not because of criminal case

alone Dbut there are two more disciplinaiy procesdings

hor
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nending against the applicant which is quite manifest
from the impugned order itself whereby the department hac
withdrawn the charge-sheet dated 13.12.700] which was
auashed vide order in OA 199/2002. However, the order
dated 31.1.2002 vidé which the applicant was placed under
suspension in respect of the charge-sheets datect
12.8. 2002 and 19.9.2002 shall remain in force till

further orders.

34, Referring to this the learned counsel for the
respondents contended that continuing of suspension i
not  merely because of a criminal case but because of two
other disciplinary proceedings which are pending @gainst
the applicant so this makes the case of the applicant

distinguishably from the case of Shiri Mishra.

35, The counsel for the applicant has also argued
that under the provisions of.Rule 10(5)(b) of the s
(CCA) * Rules, 1965 when the basic order of suspension has
been quashed then‘there can be no order continulng  the
suzpension and thus the exercise of power by the
respondents under Rule 10(5)(h) is an illegal exercise of

power  and this order continuing the suspension should be

gquashed.
36. On  the contrary the learned counsel for - the
respondents submitted that the provisions of Rulex

10t5)(b) contemplate that when & Government servant is
suspended or is deemed to have been suspended whether in
connection with any disciplinary proceeding or otherwise
and any other disciplinary proceeding is commenced dains i

film  during the continuance of that suspension, the

b



-

12

authority compétdmt to place him under suspension may for
reasons to be recorded by him in writing. direct that the
Government servant shall continue to be under suspensiow

uptil the termination of all or anv of such proceedings.

37. We have also gone through the provisions of
Rule 10(5)(b) and we find that it gives a vast power to
the competent authority to pass an order for continuing
the zuspension and competent authority after recording the

reasons in writing can continue the suspension.

3B. Admittedly, the applicant was under suspension
and thereafter he had committed criminal offence aid twa
other departmental charge-sheets have been issued against
him. Those charge-sheets have been issued on 12.8%.2007
and 10.9.2002 whereas the ‘judgment quashed the earlier
suspension had been passed on 30.12.2007 30 Wwhile
complying with the judgment the department revoked
suspension and charge-sheet which was challenged in  the
DA but the other charge-sheet which was not challenged on
the basis of that the applicant can be continued under

suspension.

39, The perusal of provisions vesting power with
disciplinary authority under Rule 10(5){(b) goes to  show
that whenever an employee is under suspension and 1f any
other disciplinary proceeding is continuing agalnst i
for @ny other charge, the authority competent to place
him under suspension can direct that the Goveriment
servant be continued under suspension, so it is
immaterial if the earlier suspension order had been

h
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queshed by the Tribunal. The disciplinary authority in
exercise of powers under Rule 10(5)(b) can continue the
suspension of the applicant. Moreover, the disciplinary
authority had complied with the directions whern they

revoked the suspension and charge-sheet which was

- challenged in the 0OA and disciplinary avthority has &

%
right and power to keep the applicant under suspension in

exerclise of power under Rule 10(5)(bh). 1t 1% mot
required that a fresh order is to Dbe passed for
suspending the applicant, thus we find that this

contention of the applicant has no merits.

40. The perusal of the entire pleadings go tv show
that the applicant has mainly attacked the suspension
order which was issued on the basis of the criminal
charge for which he is facing trial before the Special
Judge, Lucknow and as such applicant submits that when he
haz been charged under Section 323 of IPC which is & very
minor offence and it is a selective suspension ta  that
estent we may mention that the suspension in this case is
not only because of the criminal offence for which the
applicant 1is facing a trial with Shri Mishra. But it is
also on the basis of the fact that two charge—=heets
which have been issued by the department and disciplinary

proceedings on those charge-sheets have to take place.

41, Thus we are of the considered opinion that the

department has a right and power to keep the appiicant
under  suspension because of the cumulative effect of the

criminal case as well as two other charge-sheets.

(Y-
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In view of the above, 0A has no merits and the

dismissed.

(A)

-

NoO costs.

(KULDIP S 1NBH &
MEMBER (.J)




