CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

Jew Deihni this the 30th day of May, Z20G3.

HON’BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)

Vikram AJit Chopra,

S/¢ 5h. Pran Nath Chopra,

R/G 20-A, Railway Caliany,

sardar Patsl Marg,

New Delni-110021%. -appiicant

{(By Advocate Sh. 5.K, verma with Sh. M.K., Chaudhury
and Sh. Prabhat Pachwani, Advocates)

-Versus-

1. Union of India thraough
Secretary,
Ministry of Raitways,
Raii Bhawan,
Hew Delnhi,
2. The sHecrelary,
Railway Boarg,
Rail Bhawan,
New Delhi,
3, Joint Secretary (GAZJ,
Railway Board,
Rail Bhawan,
MNew Delhi. ~-Respondents
{By Advocates Sh., H.K. Gangwani and 3h. V.S5.R. Krishna)

Applicant iMpughs  respondents’ ordsrs dated
21.1.2003, P28.1.2003 as well as 3.2.2003, whersein he has
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been transferred to East Coast Railways and reguests faor

‘ance];;ng the transfer order has been turned down. He has
sought quashment of these orders. By an nterim order
dated 18,2.20032 status QUGS was maintained.

icant was appointed to the Indian Railway
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Traftfic ol vy ile o 17,11.1876 and was posted to Morthern
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Raiiway. ne at  ths conditions specitied 1in the

appointment letter was that applicant would ordinarily be
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posted. Applicant was last posted as Chief Generai Manager
(Fassengsr Marketing), HNorthern Railway in the grade of
R&, 18,400-22,400/-. He& was simultanecusly empanelled as

Joint c&Cretary to the Governm

80 Gensral secratary of

Assgociation., Durt g the per
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ent of India., Applicant was

Northern Railway Officers
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4, As applicant had
Lo family circumstances he req

transfer him to Guntur and rs

CGEt Gf  ODRM Tor one year in
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. By a wireless message dated 21.1.20063
PO, b P, . . i im g o . = - =
appiicant isarnt about his transfer to East Coast Railw ¥
T, i mim e a0l icant orefeirrad Smam st 3 e ~
i Fesnonss, appiicant preveiirs a fepiegentation Gi
e “ s Yot - - - L. = == e ~. T Vo p = P R
21.,1,20G3, h;sh]ns?’;tﬂv;’ his Tamily circumstances, including
widowsr Tatner agen about 82 years and voung school  going
daugnter in  the middie of the academic session. Further
= . - P = - ~ = — ~ A ’ o e PR Y= = 123 7% o
thrcugh i iication dated 21.4.20G3 30 days ieave wWas
et Tl = h o
SGUGNT,
5. 8y an order dated Z24.1.Z0063 applicant was

eiisved Trom the post and by ancther ordsr datsd 28.1.20G3

U owas anTaormed that his representation has beean rejected.
7., Applicant preferred an appeal to the Ministsr
for Railways on 23.1.2003. In pursuance therecf an order

Was received on 3.2.7003, rejecting his repressntat
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2, Applicant vide memo dated 5.2.2002 was issued
a mincr penaity chargesheet under Rule 11 of the Railiway
Zarvants {(Disicpline & Appeaij Ruies, 1368 for leveliing
Talsse &and baseiess allsgations against the Minister which
. —

has an etfect of damaging the dignity of the high office.
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3. Learned counsel for applicant  3h. 3,K,

verma assails  the impugned orders on the ground that the

game have been passed In viclation of the statutory
guideiines, actuated with malafides and transfer has bean
resorted 1o on extranecus consideration., It s further
stated tThat the genuins personal difficulties have been

13, Gne of  the grounds taken is  that though
to Northern Railway and as pei
conditions  of service ordinarily bte posted in  Railways

appGinted. There exists 1o administrative
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apgpiicant it a newly created zone, which violates articliss
. it 1R f A lim e - Dy £ Tt
id andg 16 of Lthe Constitution of India.
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11, Appiicant’s counsel has also Tiled wWritisn
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Convention and practice followed for 26 vyears and s
puiiitive. According  to applicant as per para 224 of  the

Gyees retusing promotion expressly on  transfer
are debarred fTor future promotion
modified to two years and in this conspectus stated that
sosting  as  ORM amounts Lo promotion and on refusal o
appiicant to avail promotion he cannot be transferrsd and

pasted at isast Tor two years in accordance with rules,
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ar as his contention thnat ex-cadre

posting as DRM has an element of promotion by referring to

clause (&) of Rule 214 of IREC-I it s contended that

General Managsrs are smpowered to promote on officiating
tasis Group AT officers as ORM. 1t is contended that in
the Senior Administrative Grade (5AG) to which applicant

belongs wWas working as Chief Traffic Manager, whe

i G md o Y = T S J—— . T
initiated the ACR 1 applicant and  two designated
F P P o mamm o T imm g gmopm g e e ro T <= PR
Additional ORM are aisc reparting of ORM. It 38 i this
e T 7 T TS U W W
cACKGrounda ztatso tnat R 18 a piumvtruh it nisrarcny

gs one L0 have further avenues of promotion as

13, Referring 1o Rule 22t of IREM-I 11t s
contended that promotion is not just an slevation to higher

It is from lower grade to hiigher ang from one class  to
ancather, The post of DRM constitutes a special class  of
post  which i3 superior to 5AG sincs ssilection to DRM s
gone amongst SAG ofTicers. The post as ORM has a special

connctation in the career of Group A’ Railway officers,

ither class, It i& further

O

M oig a promotion 1o an

ad _)ﬁt-ad iz i pari metsaria wito promotion as& on a positive
= N 1P - P o
act of zelsction amongst the 3AG officers a pansi & drawn

1 posting in SAG  inciuding

to ex~cadre post doss not reguire approval of  the
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appiicant debarring a Railway
pericd of two years cannot be
per PS5 iboid but the same is Lo

givided into units called Zona)l Railways nheaded by Genera:
Manager and Divisiong headed by ORMzs  which
Gperatichal units. The contention of applicant

16. By referring to DOPT OM dated 30.12.
ontended  that when a Government emplicoyee does not

offered to him he may
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written request that he may not be promoted and the
will be considerad by the appointing authority

evant aspects into consideration. If the

o the appointing authority then he should e&nfc
promotian of the officer.
17. By accepting the refusal of app!

easons are not acceptabls
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iones, anciuding East Coast Railways and delay in iGIning
of competent officers the transfer orders should have hearn
issued arter ascertaining the Cadre gosition, the

it cannot e a transfer in public interest while zgelacting

‘ B amem g mm 2l mommemmm mirm b e e - e

19, AR 10 external reasons have besn b aught on
I o~ Crrmt o e mAde ot md D N
FeaCaGirg na ]bu?t imate grounds exist Tor transfer.,

ca, By demonstraling segquence of events and the
P TR T o Y N G s A e A -~ e 4= [ o oy
cnain o7 7Tacts it i& contendsed that as 8[4)] tCant nas voiced

utterances of safety as General Secretary of the Northern
Railway officers as retaliation transfer has Leen

aisc apparent Trom the minor penalty 1mposed upcn him  &s
weil as initiation of disciplinary procesdings for refusa)l
T comply with the directions issued by respondents.

21, in =su far as the aobjection taksn Dby
appiicant as 1o his transfer though he has shown his
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As transfer is an incident of
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applicant to go on this

i accordancs with rules,

right to contin
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stipuiated in the appointment
istry ressrves the right to

any other Railway or Frogjsct
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interest of administration and public interest, applicant
Mas  never been assured that he would not be disturoad Trom
the place of posting sven oh refusal of posting as DRM. It
i in this conspectus stated that officers who are posted
Lo fimw  Faiiway Zones  are aliowed to retain their
accommodation at the earlier place of posting for a pericd
ot Ghe  year. This has take care of Their personat
oragiems.
-

: 31, in =G Tar asg educaticnal and medical
facilities are concernsd, these problems are comman Lo tns
officers of the rank and age of officers ang this cannol Ge
a valid ground to assail the transfer orders,

37, tLearned counssl for respondents by referring

% to the following decisions of the Apex Court contsnosd that

? - " sasting 1= & domain of administration and it 18 within the

*
jurisdiction of competent authority n pubiic nterest and

% administrative axigencies and the same cannot be interfered

;

i with in a Judiciail review oy this court acting as on
appeal, =stalling the smooth Tlow ot  the wheels af
administration being run:

1. Shanti Kumari Versus Regional Dy, Director,
Hgglth Services Patna Division, Fatna {(AIR 1387
SC 13775
z. E.F. Royappa Vversus State of Tamil Nadu and
h/ Ancther (1374 vol.,4-535C Page No.Z)
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ia, state Bank oF India Versus

33, Az the transfer i
incompetent authority and is neith

fides nor in viciation of the stat
goes not dsssrve intertTerencs.,
34, in the rejcinds

that &s per Rule 221 of the IREM-I
Tower grade ofFf higher grads and a
detar tranzfer and gromobion on refu

whian

Years are app
and it is never Toilowsd in case o
backdrop it ig stated that ORM posti
selection of an cutstanding officse

the contrary normal posting in SAG

ex-cadre post OO not reguivre appr
This establiishes that the afcress
adopted Tor promotion is & promoti
refuse to carry out the transter

INYaOives romatian.

s not  issuead by an
er actuated with maia
utory ruies, the s=sams
roapplicant  strongly

GA andg further stated

incumbent &  promotead
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35, I have carefully considersd  tThe

recaord. The Tollowing cbservi

sCctric Fowsr Coarporation
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akash, (2001} B8 Suprems

g, On a caretul consideration of  the
submissions of the lsarned counssl on either
gide and the relsvant Ruies to which our
attention has oDesn invited to, we are oOf the
view that the High Court was not Justifised 1in
interiering wWith the impugned orders ot
transfer, It i= by now wall settled ang often
reiterated by this Court that no government
ssrvant or employes of a public undertaking has
any 1e&gal right to be posted Torever at any one
particuiar place since transfer of & particular
PR P T | - 2 o~ Yemmes o ot oemee oy -
eifitiCyee inted Lo the ciass or category iy
tranzferable posts from one place to ather 8
P e o = 5 g [ = PRI Tt -
not Gl y a inciaent, gut & condition Of
service, nacessary too in publiic interest &and
afficiency the public administration. Unless
s 4 T e ~ T P S SR P S
aii Qe G Tiansgiai is shown Lo o8 an gutcome
of mala Tide exsrcise of power or stated to be
in viglation of statutory provisions prohibiting
any such transfer, the courts or the tribunals
cannot interfers with such orders as a matter of
A P . p = v o PRy P I e
routine, as  though  thsy are the appeliats
P R T = = = P N P o
authorities substituting thair own decisian TG
that of the management, as against such aorders
passead i the interest of administrative
exigencies of the service concerned, On the
facts and circumstances of the cases petore us,
we are also unabls to agres with the lsarnsd
counsael for the respondents that Rule 4,1,1  of
the Seniority Rules interdicts any transfer of
P T - o T o e I e i o
Lrig gy iyess Trom ong GTTice OF proj&ct OF unat
A P S TP Y = 3 = '}.—--.—, - bmoom pmomm = s pe s o
oG ainy Ghig G the othsr as long as g S8NT0ricy
af =uch an employee is protected based on the
terigth of service with reference to the date of
gromotion  or appointment to the grade concerned
irrespective of the date af  promotion Gr
appointment to the grade conceined irrespsclive
of the date of transfer. We alsc considsr it to
he & mere submission in vain, the one urged ohn
the basis  of allegad adverse Coonss8guences
detrimental to their seniority resulting fTrom
such  trans In the fTacts of the prssent
Cas at &, 1o such result s bounag TG
-~ = v~ J N T =T -t .
GCC &7 roject undertaxen to which the
[ i&n been transferred is itseif a
i & grefore, we =ae no rhymse OF

k/ i i &ged grievance,

Moy e
court
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3G, In the light of the decision of the Apex
Court in Ztate Bank of India v. Anjan Sanval, 2001 (3} SLJ
oC 270 the only scope for interference in a judicial review
with & transfer order 1is when 1t 38 passed without
Jgurisdiction, vitiated by malaftides and is in violation of

37. In the Jight of the above ratic, the
relevant issus fTor consideration in the present GA s
whsther the order passed by respondsants on 14.11.2007 where
appiicant has been postsd  &as 260/DRM amounts  to an
- U P T, - e A o e, R - = = m
ATiciating promotion against an &x-cadre Los ot

T T = o o S e - - = - = = ey g e e o]

S, i 8¢ Tar as atoresaid jssue 18 Gnceirned,
what has been contended by applicant is that as thers has

farence To Ruje 211 of IREM-I to contend that promotion

S YA e el N - TR AN - i s Y el -V T2 P el o T - P e
TR PGS AT \Jnl\_)t!'\.iﬂ ff\_)lfl a 10wWai g1 aue tl [} l‘,-_-j}lﬂ‘ =i que Qi

= = Y77 TP crmrisl ~lase ~AF Fest ol o S =
as ORM constitutes & special class of post which has &
~ P T T My e

] and special connotation n the career of a af GU

AT OFficer and as the Minister of Railway has approved the
panel which 18 not normalily done Tor other SAG  officers
posting  Including ex-cadre post all the e&lsments of
promoticn are existing and moreaver raspondents’ Gwhn action
that in casze of refusal of promotion as DRM as per Board’s
letter dated 15.12,1371 on refusal of gromotion one &
debarrsed for promotion FTor two years and to be Kept at ths
same post. In case of a ordinary posting the same wouid



Cisarily estabiishes that what has been conferred  upon
applicant through Jetter dated 14.11.2007 was not a posting

UPsC, As per Rute 205 a Junior Scals Gfficer s promoted
as Senior Scals and further promcted Trom Senior Scale  to
highsr grads past  dependent Upon the sanctioned
establishment and made by selection.

~

;«_

]

1 3. Ruie 214 provides power of the General
Mariager in maring officiating promotion, which  angliudes
pracing an officer in the Junior Scale Officer to officrate
in senior ®Cale and senior =caie officer to  Junior

|
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a3 ary otriciating promotioh, Aamitted!ly post of OEM 18 an
= o P ko e N e - e e b o - LR
sA-Cqare post whers S5AG officers from al & Grou ~

- = - mmte e o [ T T My ~ Ny
It i3 & Lenure Tink post whnere the incumosnt nas Lo Wors
£ . P Os oo o memE Ses lemy 1z Ce
TG WG years, Based on the same analogy 1ike (sntral
T4 o £E S R — D ey -
Stati schems where Group A fTTicers are considereda arna
- - - = - 1. L . - .
placeda Ut Liig affear N ECRY o pGETINng i1 Eevaeidi
S b s b o frengm o om kT m Ti- 5 = R - [ XY R
departments/ministries, IRINE gles GT invaive ain
W e i m bk = mremm o e S o caze oFf retfuyszal of =uch
component/siament oF promolion, In case o refuga: C EUCH

P W e~
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posting one 18 debarred and at that moment as the posting
is not promotion further posting can be made in the
interest of administration, public interest azs wsell as

smooth functioning of the department. A promotian

necessarily has the elemsnt of posting Trom one scale Lo
ancther from one grads to another with raise in ths

whaerea a substantive holder of a post 18 promoted aither

+ oo e S ] N A Y T S = =
oempoiarity, SUosTancive iy ar in officiating capacity as
e s mlemabt Tt mememAAF S AT oo oy o Frmemmt oo
per tne 1193101111y condition of relavant recruitment ruies

responsibilities of greater importance., As per FR 22 (&)
when appointment to a new post does not involve assumption

of duties and responsibilities of greater mportance ne
shall draw as initial pay the stage of time scals which &
equal to pay in respect of the old post, Accordingly the

components  of promotion are lacking in the posting and

merely Decause applicant has been posted as DORM/GSD  and
respondents letter dated 27.11.2002 debarring him Tor

asting as DRM for next two yesars would not be construed as

f Ruis

rJ
]

4 ikid
icard’s Jetter dated 15,12.1371. Merely because there

only status promotion in posting  and
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40, Iin s8¢ far as OM dated 30.12.18706 issued Oy

DOFT in view of Allocation of Businsss Rules 1361, the

would not have any application on officeérs wWorking in
Railways.

41, Having regard to the aforesaid, I am of the
considered wview that through letter dated 14,11,20072
applicant was merely posted as URM and was not promoted on
cfficiating basis as such,

4z, if one& has regard to the above, despils
reftusal of posting and debarment of two years to be posted

t

as DRM and on  an opportunilty .o re—think, applicant’s
adamant attituds to refuse the posting shall not prevent ar

cause an mpediment on the part of respondents in the

exigencies of service to transfer applicant in  accordancs
with ruies, As the aforesaid deputation as DRM 18 not a
promotion, no relief can be claimed having regara to  the
Board’ s guidelines.

43, Ancther contention put-forth as to  the

hat when & personal mala Tide or mala Tide on Tacts s

raised one has to Yay down a real Toundation and  to
eztabliish the same. Withoul arraying the persons against
whom mala fides are alleged the same cannot bhe Jegaily
established and entertainsd,

44, Iin the light of the above, the contention
that as applicant has voiced his concern over the safsty
measuraes taken and highlighted the misdead of one Dhananjay

Kumar which had prompted the respondents in retaliation on
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g n8G to take an arbitrary action of

transtTar P g o - . _
vransier,  cannot  be  countenanced as  on  thorough
investigation by vigilance the allegations levelled against

s m s 2 -
SR E AR A irEE Fmum med Bmmie e o e S e e o o .
unanangjay aumar nave nol cesn prima Tacie found incorrect,
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iGrecver, the instances of out of turn allotment of
P TS P 2
atcommogation wili not have any relevance to the facts 1in

applicant has failed to dischargs this onus his cantentian
holds no water.,
46, In so fTar as persconatl probiems are

years in the light of the one of the conditions of =ervics
having &ll India service liability and to 0é postsed

sting. A particular place of posting cannot be
aimad as a matter of right. However, the posting of

applicant has Lbesn nacessitated in public intersst and in

ich s paramount,
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47, In so far as personal oproblems are
concerned, applicant had firstly refussed posting as DRM and

through his application had sought time to join the posting

which showsd his intention to join, Howsever, if one Goss

-
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and academic avenuss are also available at the new place of
pGsting and moracver personal difTiculties are redressed to
the e&xtent that on transfer for one ysar applicant can
ratain his accammodation at the transferved piace, these
personal  problems which are common should give way to  the
paramount nterest of aaministration.

48, In 30 var as refuszal of leave to appiicant
i&  concsrned, n view of Board’s letter issusd in 1381 it
78 the competent authority at the transferred place who has
Lo grant leave o appiicant and refusal of isave s
perfectiy in accordance with law,

4%, In the result, Tor the Toregoing reasons, as
the transfer is within jurisdiction, not actuated Ly mala
fides and iz aisg not contrary to Lhe estauiished statutary
principlises  the same cannot be interfersd by this Court,
whiich wouid amount to stailing the wheasis of administration
geing run  smoothly., Finding no isgal intirmity 1n  the
SrO&rs  passed by respondents CGA 18 oerseft of merit and 18
accordingiy dismissed. No costs.

3G, Interim order passe&d nhis nereoy vacalted., No
COstE,

S P\w
(Shankar Ragu)
Member (J)
‘San.’



