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CENTRAL\ADMIN1STRAT1VE-TR18UNAL /7z§;>
- PRINCIPAL BENCH, NEW DELHI

OA NO. 338/2003

This the 13th day of February, 2004

o~

' HON’BLE SH. KULDIP SINGH, MEMBER (J)

HON'BLE SH. S.A. SINGH, MEMBER (A)

Sh. Udhav Shah

s/o Sh. Rameshwar Shah,

R/o A-28, Mahavir Enclave, Palam,
New Delhi.

(By Advocate: Sh. f.C.Aggarwal)
Versus
Union of india through

1. The Director General,
Doordarshan, Doordarshan Bhawan,
Mandi House,
New Dethi-110001.

2. The Director Engineering,
T.C.Tower, '
Doordarshan, Pitampura,
New Delhi.

3. The Director,
Deihi Doordarshan Kendra,
(Doordarshan), Akashvani Bhavan,
Parliament Street,
New Delhi—-110001.

/

(By Advocate: Sh. S.K.Pabbi)

O RDE R (ORAL}

By Sh. Kuldip Singh, Member (J)

L This is a second round of (itigation. Applicant s

aggrieved of impugned order passed by'Resp. No.2 whereby the
respondents is stated to have denied implementation of the

Tribunal’'s order dated 21.7.2000.

2. Facts in brfef as alleged by the applicant are that
applicant is wdrkihg as Safaiwaila under the respondents. He
nolds the qualification of Secondary School Certificate from

the Nationél Open School and his services has been utilised as

Helper. Applicant had been making a representation for being

regularised as Helper but the same was not done. However, the
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applircant was aliowed to appear in test and interview for the
said post .Qf. Hetpef as a direct candidate alongwith the
candidates qunsbfed by  the Empioyment Exchange. | bt is
further stated that according to - the Recruitment Rutes
respondents were bound to f;li 50% of vacancies by promotion
of the Khallasi - eligible wdrking.in-HPTV Pitampura and 50%

by direct recruitment through Employment Exchange.

3. It is further stated that 6 posts of Hleper was created.
It is further afleged'that respondénté failed to foilow the
statutory rules and filled these posts on transfer basis and
onfy one post was'filléﬁ‘frpm nomineevof Empioyment Exchange
under direct qudta. AIT other stfs-were fitled by transfer
which is not a mode'of recru}iment. it is further stated that
considering thé facts fhe Tribgna( in_eariier OA as an interim
measure restrained them froh filiiﬁg‘the bosts and the said
vacancy continued {o exist; it isi-further stated that
respondents had favouredvthe persons who had approached them
and appoinfed them on transfer basis in colorable exercise of
power which is' illegal. It is further stated thét in the
eartier OA direction. were alsovgivenlto the rspondents to
appoint the applicant if he was at No.S‘in the select list for
the Qirect recruitment to the(post éf}HeIper and the DA was
disposed of w{th this direction subject to availabiiity of
vacancies, Since tﬁe; order was not being complied with
applicant filed a CP. The Cert dismissed the CP and accepted
- the plea of the applfcant that thérexﬁas nNo vacancy available
under the direct fecruét quota aﬁd that is why while disposing
of the CP Tribunat obserQedvthatlwe are unable to agree with

the learned counsei for the petitiongr that the respondents
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have committed contempt of Tribunal’s order. So it is after
the dismissal of the CP, applicant has again filed the present

OA.

4, Applicant stilt insist that {here were 6 vacancies out of
which two have-beenxfi!ledvon transfer basis and applicant

being at No.3 had not been taken as a direct recruit.

5. Respondents were conieéf&ng the OA and submitted that
after the earlier OA wasbdisposed of the department had
considered the appointment of the applicant to the post of
Helpef but rejeéted thev claim of the applicant. It was
ordered that. since it was not feasible to appeoint the
applicant to the pogt of Hefpér as theré Is no wvacancy.
Further it was made clear that DPC held én 10.8.88 for
selection of 2 Helpers Qnder direét recruit QUoté placed the
applicant under Si.. No.3 in the reserved panel. in case the
selected candfdates faited to aéqept the post fhen the
applicant could have been appointed against the direct recruit
quota but since the 2 yécancies had been filled by the 2
candidates who had been sé!ected on direct recruitment basis
S0 Nno vacaﬁcy is,avaflable.‘ Thié.waS'the stand taken by the
respondents (n the contempt petitioh also. Now the applicant
has again filed the present OA on‘fhe same ground and since
the facts have been eariier adjudicated and since the Tribunal
had dismissed the OA as well as the CP so applicant is just
wasting = the time of this Tribunal and ﬁe cannot be allowed to

agitate agéin.

B. Respondénts further pleaded that HPT Doordarshan,
Pitampura was separated as an ihdependent office from the

establ ishment of Doordarshan .Kéndra, New Delhi w.e.f.
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September 1888 and Dérector'Engineering has been delegated the
powers of the Head of Offiée and céntroiling office for the
staff working‘ at the HPT; Piiampura. It is further stated
tﬁat at the time of declaring HPT as ah independent office
there were fivé vacant pésts in the category of Helper and
action is taken ‘to filt| uﬁ‘those posts as per Recruitment
Rules. The first vacant  post on the Roster is for
departmental Canéidate which was filled from amonst the
Khallasis who are in the feeder cadre to‘which the applicant
has no right and as far the direct recruitment is. concerned;
applicant alongwith the other départmental candidate was
ailowed to appeér in test and interview without any
preferential right alongwifh Employment Exchange canidates.

7. It is further stated that out of 5 posts, 3 posts fall to
the promotional qQota and only 2 posts could be filled by
direct recruitment quota. [t is also stated that out of 3
posts meant for promotional quota'one post was fillted by Arjun
Shah on transfer basis and it was also made clear that if he
does not join hié order would be cénceiled and post would be
filled up under the‘vpromotjonal quota from amongst the
Khallasis - still the applicant will nof get a chance of
promotion .as he was not Khailasi nor he could be' adjusted
against a quota of promoted candidates. It is further stated
that the case of the applicant waswconsidered as a direct
candidate but he could not maké up the grade and éince the 2
posts had already been filled up on £?ansfér‘basfs S0 roster
for 4 posts héye been drawn ahd.only 2 pbsis were. available
against direct. quota which had been filled up by direct
recruitment so there is no vacancy available under the direct
recruitment‘ Quota; Thus, it is submitted that OA be
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dismissed.



8. We have héard,thé learned counsei for the parties and gone

through the record.

9. Counsel for applicant insisted that there is an admission
on the paﬁt of £he.réspondents tﬁat there were 3 vacancies
available for direct recruitmént quota and to support his
contention . counsel for applicant referred to vthe earlier
written statemént filed by respondentS;which is Annexure A-5
and submitted {hat this gées”to shqw that Pespéndents have
filled 2 posts on {ransfeh-basgs which is against the rules
and had they noﬁ ff(|edv2 posts én {Pansfer basis then out of
the 6 posts 3 posts §hou{d have gone to direct. recruitment
guota and 3 pos{s to‘the bromoted.quota and the applicaht who

was 3rd in the panel would have been selected.

10.° Counsek for applicant a(so referred to a letter written
by Doordarshan Grouﬁ~D employées Union wherein Union had made
a case that the Tribunal has been wrongly informed that there
is nobpost of Helper Iying vacant and ft was being stated that
onhe post of Helper is still vaéant whiéh had been filied by
one Smt. Bhagwati Devi who is regular emplioyee of Delhi
Doordarshan Kendra and who has toigo back to Delhi Doordarshan
Kendra as such a vacancy is availabie.

11. On going throQgh thésé contentions of the learned counsel
for applicant we ére of the conéidered opinion that the
contentions raiééd bflthe apblicant has no force. It is an
admitted case of the reépondents as they have clearly
indicated in their vooynter affidavcit(that when  this  HPT
Doordarshan, Pitampuké was:made'an independent office one post

of Helper had already been filled up soc only 5 vacancies were



[ 6]
available and out of the 5 posts as per roster the 1st post
was meant for pnométion, 2nd for direc1 recruitment, 3rd for
promotion, 4th for difect PeqruitmEnt and 5th post again -was
meant for promotee quota. Thus, there were only 2 posts
available for direct recruit quota. Though in the written
statement it is s{ated that out of the 2 posts,vz posts have
been filled by transfer, 2 @Qsts by promotion and 2 posts by
direct recruitment and it is stated that filling up post on
transfer basis is tllegal and that promotion should be given
to direct recruit quota thén one post could have been
available by direct recruit, if no post on transfer basis had

been filled up.

12. To rebut this contention, learned counsel for the
respondents explained that when HPT became independent unit
one post had 'already been filled up so only &5 posts have
become éVailabfe and against one post meant for promotee quota
one person haa been appointed on transfer basis and even if
that transferee s repatriated then also applicant has ho
right to get appointed against promotee quota because he s
not in  the feeder cadre. Applicant had competed only for
direct recruit basis and since the applicant was at No.3 on
the panel the.ffrst 2 persons‘who wvere selected against direct
recruit quota had Joined the organisation and they are'work;ng

as Helpers. So no post against direct quota is availabie. I re

our  view also, while filiing up the vacancies the rule' of

quota is to be applied when the vacancies had become

available. If one of the vacanbies have been filled up

i

eariier so that is nbt to be clubbed and then quota rule is to

be considered. So we have to see that out of the 5 vacancies
available how many vacancies were available for direct
recruitment, it 5 vacancies have become aVvailable at the
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particular point out of those as per roster only 2 vacancies

L7 ]

had become available for direct recruit and 2 vacancies had‘

been~filfed'by direct recruitment and there is no infirmity in

that.

13. in this regard as per the legal position is concerned, we
are also supported by judgment of Hon’'bie Supreme Court ir

case of State of Punjab vs. 'R.N.Bhatnagar reported in JT 1888

(8) sC 7. Since' only 2 vacancies of direct quota were

available and 2 persons have been taken on direct recruitment
gquota so we find,that‘applicant hasvho case that the vacancy
under direct recruitment is still available for which he
shoufd be coﬁsidered. Hence OA has no merits and the same is

accordingly dismissed.

, (
Member (A) Member (J)
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