Present:

4.

No. O.A. 428/A&N/2017

KOLKATA BENCH
(CIRCUIT AT PORT BLAIR)

Date of order: 24.7-12.

Hon’ble Ms. Bidisha Banerjee, Judicial Member

Hon’bleMr. N. Neijhsial, Administrative Member

Shri Subash Kumar
Son of Late N. Sadasivan
Resident of Burmanallah

Ferrargunj Tehsil, South Andaman.’

Shri L. Rammanathan .
Son of Lakshman
Resident of Dignabad
Port Blair Tehsil

South Andaman District.

Shri'N. Hari Krishna

Son of Late N. Tulasayya
Resident of Bathubasti
Port Biair Tehsil

South Andaman District.

Shri Pradeep Kumar
Son of Bal Bahadur
Resident of Bathu Basti
Port Blair Tehsil

South Andaman.

Shri CH Kamraj

Son of CH Rajaiah
Resident of Dairy Farm
Port Blair Tehsil

South Andaman District.

Shri R. Veeraiah
Son of Raju

Resident of Phongychaung

Port Blair Tehsil
South Andaman District.

.. Applicants
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-Versus-

The Union of India through the Secretary
To the Govt. of India

Ministry of Home Affairs

New Delhi — 110001.

The Union of india

Through the Secretary to the Govt. of india
Ministry of Road Transport and Highways
Transport Bhawan, Sansad Marg

New Delhi — 110001.

3. The Lieutenant Governor
- Andaman and Nicobar islands
Raj Niwas, Port Blair. C
4. The Chief Secretary " v,
Andaman and Nicobar Admumstratuon
Secretariat, Port-Blair = 744101

5.  The Secretary-cum-Director’ (Transport)
Andaman and Nicobar Admmnstratlon .
Port Blalr- 744101.

.. Respondents

For the Applicants . er. G.B. Kumar

FFor the Respondents T Md.Tabraiz”'l y
'ORDER -

N: NEIHSIAL, MEMBER (A):

This'O.A. has been preferred by the six applicants under Section

19 of the Administrative Tribunals Act 1985 seeking the following reliefs:-

“8.{a) An order be passed directing the respondent authorities,
particularly the respondent No. 5 to consider the case of the
applicants at par with the 43 regular Heavy Vehicle Drivers (Bus
Drivers) and appoint them on regular basis to the post of Heavy
Vehicle Driver (Bus Drivers) under relevant scale of pay under the

.respondent No. 5.
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{b}  An order be pleased directing the respbnde_nt authorities to
transmit the original records of the case before this Hon’ble Court
so that after perusing the -same, conscionable justice may be
rendered to the applicant giving them regufar appointment.

" e) Any other relief or reliefs, order or orders, direction or
directions, as your Honour deem fit and proper.”

The grounds for relief are as follows:-

(i) That the impugned non action on the part of the respondent
authorities, 'parttcuiarly the respondent No. 5 whereby
depruved the appl:cants of regular appointment to the post of
Heavy Vehicle Driver (Bus Drivers) at. par- with other 43
regular Heavy Vehicle Driver (Bus Drivers) appointed from
the same selection process is bad inlaw and-in fact. The
respondent No. 5 ought to have considered the fact that the
applicants are pi'ace’d in similar_circumstances as that of the
other 43 Heavy, Vehicle Drivers (Bus Drivers}, who were
appointed along wuth the applicants on the basis of the same
selection process in 2005 subsequently the 43 Heavy Vehicle
Driver (Bus Dnvers) were appomted on .regular. basis on
different dates by. the reipondent No S ignoring.the clalm of
the' apphcants for regular appomtment '
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(i)  That the respondent No. 5 failed to appreciate that the
applicants were placed‘in similar circumstances like the 43
Heavy Vehicle Drivers.(Bus Drivers) whose services were
made regular ‘oh. different dates by the respondent No. 5 and
thereby deprived the applicants of regular appointment to
the post of Heavy Vehicle Driver (Bus Drivers), which attracts
violation of Article 14 and 16 of the-Constitution.of india.

(i} That the respondent No. 5 failed to apprecmte that the
applicants were appointed to the post -of Heavy Vehicle
Drivers {Bus Drwers) against exustmg regular vacancies under
the respondent No. 5. There is no cogent grounds wherein
the.candidature of the: appllcants for appointment on regular
basis can be rejected when admittedly the case of other 43
Heavy Vehicle Drivers (Bus Drivers), who are placed in similar
circumstances with the applicants, were considered by the
respondent No. S and their services were made regular on
different dates under the respondent No. 5.

- {iv)  That said employment of Heavy Vehicie Driver (Bus Drivers) is
the only source of livelihood for the applicants and if the
applicants are deprived of their legitimate right to secure
regular appointment at par with the 43 Heavy Vehicle Driver
(Bus Drivers), who were appointed through the- same
selection process and subsequently their appointment was
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made regular on different dates by the respondent No. 5,
irreparable loss and injury will be caused to the applicants.

(v) That the applicants have been discharging their duties at par
with the 43 Heavy Vehicle Drivers (Bus Drivers) under the
respondent No. 5 and thereby the applicants are entitled to
get reguiar appointment as Heavy Vehicle Driver (Bus
Drivers) at par with the 43 Heavy Vehicle Drivers (Bus
Drivers) inasmuch they are placed in similar circumstances
with the said 43 Heavy Vehicle Drivers {Bus Drivers).

(vi)  That on four occasions, the respondent No. 5 vide different
orders offered regular,appointrﬁent altogether to 43 Heavy
Vehicle Drivers (Bus, Drivers) who were initially appointed on
short-term contréctfbasis along with the applicants through a
selection process in 2005'- j

(\'(ji')" That the appllcants have been servmg under the respondent

~ No. 5 for* the past more. than eleven years and with the
passage of time, the apphcants have been barred by age and

if their serviée is not made. regular at par_with the 43 Bus
Brivers; the appilcants ,w1ll be depnved of any regular

; govemment jObS : : kK

{viii} That due to mgyratuon of their cases for regular
' appomtment Fth ,pllcahts are | gettmg less wages than the
other 43: Heavy.Vehche Drivers (BusiDrivers) though they are
discharging similarinature of duties:and responsibilities at par

with the other 43 re‘gul_ar Heavy Vehicle Drivers (Bus Drivers).

3. | Facts of the case ar-e that th‘e ;;ﬁilcants 'were appomted along
with others vide office order NQA.. 1282 da’;ed gth August 2005 (who appeared
at Si. No. 45, 46, 49, 50, 51 and 53} on,shoﬂ‘»ter’m_ conteraétbh_a’éfi”sA for a period
of six months against the éxistin’g vacancies of ;B,us='D"ri§/er -on consolidated
wages of Rs. 5000/- only pm. Ou.t ofh'tvhésé 53 initially albpointec.I on short
lerm contract Basis, 12 of them were given: regular appointmen-t vide office
order No; 1051 dated 21.05.2006 in the scale of pay ofle. 3050-75-3950-

4590. Subsequent to this, vide office order No. 1052 dated 21% April 2006,

another 24 Bus Drivers were appointed in the same scale of pay. On the
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N basis of the recommendation of the selection committee held on
E;;i 05.11.2007, another six of them have been appointed vide office order No.
-:'t;?i.,.’ N ) . ‘ .

f[, 4847 dated 13" November 2007 in the same scale of pay as Heavy Vehicle

Drix)ers/Bus Drivers. It is however, noted in this order that Sri Sanjay Lal, SI.
No. 44 of the original list and Sri Tapan K‘umar Halder,l SI No. 47 of the
original list have b'een indicated against category Qf“OBC. THen ano;cher office
oi'der No. 2363 dated 17.09.2009 'has:"been issued on the r_ecommenciation
"of the Selection Gommittee meetlmg-«held on 22072009 wherein three
individuals have been apptijir;teq O'lzlt é;f v\'/-hi__c»'g]:Sifh'r'.i;:-,lsash_eed--Kégn was 52 of

the original list and other two* namély th_'ri;.Mdhqurped Ali and Shri N.K.

e

s

“of the §,:riginal Ase.l_éetion\ list.
Subsequent to this, on 17.08.'20-1"6,"'3'ta'té Tré'nép'ort,Em-ployees Union made a

representation to the Chief Secretary, Andaman & Nicobar Administration
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requesting for appointment of the left over .indiViduals ‘i.e. the present

- applicant. But no response has been given by the respondént-'a’uthorities.

In this O.A., the applicants are basically ‘a.s,kinghl that”simi'l‘ar individuals in

e o -

similar situation should be treated simila_fr,_liy.iAI-I?of"them have been initially
appointed on contractual basis against existing vacancies. However, the
respondent authorities have given regular appointment to 43 of them

leaving out the present applicants without valid reasons.

4. in the reply filed by the respondent authorities on 20.06.2018,

they have only pointed out that the Recruitment Rules for the. post of He’avy '

fhomrtioged
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Vehicle Drivers has been amended as per the recommendation of the 6"

CPCin the year 2010. As such, on the date of availability of regular as well as -

“revised vacancies were filled by following the prevailing recruitment rules.

The case of 10 wait listed candidates and 3 other candidates appearing in

- the instant O.A. was not considered as the administration had. decided to fill-

up the posts in terms of the prevalllng recrmtment rule by way of direct
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recruitment but further demded‘*te grant certam relaxatiomws,‘and weightage
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experience™ i drlvmg as, va bus» drlver in aqy govt.

OQrganization. 4

Ty,

5. We have considered the abovesubmissions made by both the .

ot
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parties and heard ‘their submissions/argumetits during the hearing. It is

et

found that only reason, the respondents’ have submitted for not giving

regular appointment to these applicants is that the new recruitment has
come into effect with the gazette notification dated 22.03.20..1'0 and as per
the said new recruitment rule, the basic educational qualification has been

MWWW] |

_changed to class X standard or its equivalent.



/ 6. We carefully considered the issues placed before us. These

applicants along with others were appointed in 2005 on short term contract

basis against the existing vacancies. When tlhe rest ‘of them i.e. 43 have been
iiven regular abpointment from time to time, the reason as to why these
applicants have ﬁot been given is only due to the fact the respo‘ndent
authorities notified new recruitment rule in 2010 Where‘i‘n educational

qualification has been raised from Class Vill.to Glass X.

7. We found that thls.contenltlonfornew recriitinent rule notified
by the respondents is not .ad_equati:e _.-:rea"éonf:tbl--r.eject or deny regular

This, 4. particular so when .their own

appointment to these applicants..

(:olfeagues who have gof app,oiﬁ'tngﬁ;}‘t‘l nshorttermcontract biasis in;.‘tially
, havihg the same qualifi-catiéhg havebe;n gl.ven by ‘- them regular
appointment from time to "tilr_n;e_....:._ Wenotedthat the _r:_e_spondeht'a-uthp.ri'ties
g w0 ' :
do not seem to hav_e any other reason to refuséj :re.gu'lvér._a'p.pdintmen'zc to the
present applicants. If the educationai qual-ificatidﬁ of initial'eﬁgagement was
of Class VIII and since they have been engaged contih}uousl“\"/?rom that time
onwards along those who have been given |;_egular aﬁpointment from time
“to time, we do not see any lelstificat'ion why they should be denied the
regular appointment particularly when It ‘was indicated in thveir initial

appointment letter that their appointment was against. the existing

vacancies.
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Keeping in view of the above, we hereby direct the respondents

to give regular appointment to aII.-the present applicants, if necessary by

i getting the new Recruitment Rules of 2010 relaxed from the competent

authbrity like their own colleagues immediately within a-period of three
months from the date of a receipt copy of this. order. However, applicants

shall not be entitled to any back wages and service seniority.

S SR S ~
9. O.A. stands disposed of accordingly. No order as to costs.
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