s OA No.303/2019

CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

ORIGINAL APPLICATION No.303/2019
This the 20" day of June, 2019
'CORAM: - R. VIJAYKUMAR, MEMBER (A).

R.N. SINGH, MEMBER (J).

Sh. Ashok Shamrao Patil,
Age about 58 years,

Working as Staff Car Driver
under the Senior Manageor,
Mail Motor Service,
Mumbai-400 018.

Residing at: Room No.33,
N.G.B, Chawl,

Ganesh Nagar, Parksite,

Vikhroli West, :

Mumbai-400 079.

Applicant.
(By Advocate Shri S. S. Karkera)
VERSUS.

1% . The Union of India

Through the Chief Post Master General,

Maharashtra Circle, GPO, Mumbai-01.
2. The Senior Manager,

Mail Motor Service,

Worli, Mumbai 400 018.

Respondents

ORDER (ORAL)
Per: R. Vijaykumar, Member (A)

i When the case 13 called out, heard Shri S. S.
Karkera, learned counsel appeared for Lhe applicant.
2. This application has been filed on 19.03.2019

and has Dbeen heard Ilor the second time during
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admission. The applicant has filed this OA wunder
Section 19 of the Administrative Tribunals Act, 1985
seeking the following reliefs:

“(A) This Honorable Tribunal be pleased
t6 @all for the entire records: and
proceedingé of the case and after
examining its legality and properity be
pleased to quash and set aside the
impugned order dated 14.1.2019 and
13.2.2019 (A-1 and A-2) respectively.

(B) This Honorable Tribunal be further
pleased to hold and declare that the
applicant is eligible and entitled for
counting of his Jeep diiver casual
gervice for promotion to :Jeep driver
grade II, Grade-I and special grade with
affect from 26.2.1996, 126.2.2002 and
26.2.2005 respectively and further for

pensionary purpose.

(C) This Honorable Tribunal be further
pleased to direct respondents to grant
promotion to the post of jeep driver
grade II, Grade I and special grade from
due and eligible dates by counting his
casual  service as Jeep Driver, w.e.f.
26.02.1996; 26.02,2002 and 26.02.2005
and further coﬁnting his serviece for

pension purposes.

(D) This Honorable Tribunal be furtherr
pleased to direct the respondents to
grant him backwages fot he period from
26.02.1987 to 08.01.2002 along with 18%

interest.

(E) - Cost of the 0:.A. Be provided for.
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(F) BAny appropriate order -as this
honorable tribunal may deem fit and
proper in the facts and circumstances of

the case.”

3. This is a second stage litigation following
the previous round in OA No.600/2018 in which the
respondents were directed to consider the
representation already filed by the applicant in the
year 2018 and pass a reasoned and speaking order which
they have done in. their reference no. STA/MMS/43-1/
(02) /ASP/2018 dated 13.02.2019 (Exhibit A-1) enclosing
the speaking order in DMS-8/CAT/A.S.Patil/246 dated

14,01, 2015,

4. The applicant commenced working as Grade 'D'
Employee with the respondents on 16.10.1992 for which
a driving license is not a requirement and it appears
from the speaking order of respondents that he was
asked to drive an Inspection Vehicle belonging to the
respondents at his own request instead of his regular
job and subsequent to his willingness on deputation
pbasis while continuing to draw salary as a Grade 'D’
employee w.e.f. 26.02.1997 to 08.01.2002. There are no
formal appointment orders covering this deputation to
a different job assigned to the applicant. Although
the applicant claims that posts of Driver. were
available in other Division, for which respondents

have denied knowledge, he implicitly agrees that no
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post was available against which he was employed.
Subsequently, a post was created for a driver -of
Inspection Vehicle for Mumbai city South Division
wa.g.T. 01:08:2001 by the respoﬁdeﬁts as mentioned in
their appointment orders from Group-D in no. NE/B—
TII/A.0./Driver/01-02 dated 18.01.2002 (Anne%ure A-4
Colly). He was aécordingly placed on pidbation'with
effect from the date of appointment in the order dated
18.01.2002. These orders have not been challenged by
the applicant nor was the issue raised at any time or
presented with the fespondents prior to hié firek
representation madelin the year 2018. The applicant
has no documents to show that there was a specific
assignment of work as driver -by - 'the Conmpetent.
Authority in the year 1987 or subsequently up £o‘the
year 2002 when he gained that temporary appointment

against the newly created post.

B, The learned counsel for the applicant was
heard in this matter and he has argued that since the
applicant has worked on this post,  the ‘respondents
were obliged to treat him as having served as a driver
and count these services for the purposes. of
seniority, promotion and also for pension. He argues
that since the respondents had purchased the vehicle,
it implied that the post had been created and service

the applicant had occupied the said post, it entitles
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him to benefits claimed.

6. The learned counsel for the applicant relies
upon the orders of the Hon'ble High Court of Bombay in
a batch of writ petitions led by WP No.905i/2013
decided on 28.04.2016 in which the respondent-
employees had been appointed on temporary basis on
various posts like clerk and typists etc (Grade 'C')
and it was not in dispute that the said appointments
were against permanent, clear, 13/50, substantive, and
sanctioned posts. The learned counsel for the
applicant invites our attention to the decision of the
Hon'ble Apex Court that the plea of the employee for
TBPS and ACP was well grounded since although they
were appointed on temporary basis their appointments
were against permanent, clear, substantive and

sanctioned vacancies.

7. The learnéd counsel for the applicant has
been heard at length and the pleadings available on
record have been carefully examined. The precedents

and laws in this matter have been studied carefully.

8. At the outset, it is apparent that the facts
of this case are distinct from the case decided by the
Hon'ble High Court of Bonbay. Tr the ‘presenft <case,
between the yearé 1987 and 2002, there was no

permanent post of driver against which the applicant
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was  informally appointed as admitted by the
respondents based on his willingness and continued
receipt of salary in the Group 'D' substantive scale
and " Eo- which, he never objected or raised any
representation at that period of time or in subsequent
years until the year 2018. Subsequently, a post was
created in the year 2001 and he was appointed to the
post for which the process followed by the respondents
has been described in their orders against para-6 of

their impugned reply which reads as under:

"The method of appointment to the
posts 1n Grade-II and Grade-I of
Staff Car Driver will be by promotion
on Non-Selection (Seniority-cum-
Fitness) basis and will be further
subject to passing of a Trade: Test of
appropriate standard, contained in
the Annexure I to ADG (PE-II) letter
No.37-32/94-SPB.I dated 13.09.1994.

You were given promotion on the basis
of seniority-cum-fitness as per the
upgradation 1list prepared and 1issue
by - the Cirele Qffice and alse on
passing of trade test as prescribed
in the rules before awarding you
promotion on the basis Circle wise
roster.

Further these promotions are not time
bound promotions to be awarded to all
eligible drivers. They are subject to
availability = of wvacancies 1in . the
grade - as per  the ratio fixed by"
Ministry of Personnel, BG and
pensions (DOPT) No.43019/54/6 Estt
(D) dated 15.02.2001, Therefore, the
official was correctly awarded
pronotien: as per ' the releyvant rules
subject to the availability of
vacancies in the said grade.”
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9. The learned counsel for the applicant would
cofitend - Lhat having purchased a vehicle, the
respondents had impliedly acknowledged the creation of
the post but this is not the method by which posts are
created in the Government nor can the applicant-claim
any entitlements when the prescribed procedure for
filling permanent vacancies of this category were not
followed. Further, it is explicit that he willingly
agreed to drive without any formal orders and he
continued to drive when he got the regular post and
did not make representation of any kind until about 20

years later.

10. In the above circumstances, the applicant is
clearly not entitled to make any claim or to assert
any rights in the manner that he has made out in his
original application and the OA 1s accordingly
dismissed as lacking merits. MA also stands disposed

of accordingly.

132 There shall be nio order as to costs.
\ B 1
(R. N. Singh) (R. Vija}ﬁhmar)
Member (J) Member (A)
Vs






