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CENTRAL ADMINISTRATIVE TRIBUNAL
KOLKATA BENCH, KOLKATA

No. O.A. 350/01339/2018 Date of order: |¥. 61 144

Present : Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

Suyjit Baran Mandal,
Son of Late Sushil Sekhar Mandal,
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Bangalore,

Govt. of India,
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Rama Nagar,
Bangalore,
Pin — 560 001.

4. Smt. Sapna Tewari,
Joint Director and
Chairperson of the Complaints Committee,
Subsidiary Intelligence Bureau,
Bangalore,
Government of India,
Ministry of Home Affairs,
9, Infantry Road
Sampangl, Rt ) ,‘5};_”:- -
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Anﬁrordg; iaquashmg and/or setting a;%d' 'the nl\’/‘l‘.’%;‘ﬂora‘gdum.of Charge
Sheet date 9017 the’r&purported report a.nd ﬁn%mgs of the ICC dated

28.0, 20»16 as'.%i'eferred tp?“m the Memorandum ofMGharge Sheet dated 9.10.2017.

B ’ ' e e ;
b. An J’order q ashlng an‘d‘/or."settmgj*gmde theW"B{c'l:g fted 19.1.2018 as

well as the appomtmen o Ithe Prescntlng Officer““

v

c. An order qua fing. and/or setnng@a%’lde" ‘the Memorandum dated
6.8.2018 and/or any further e des: gi6H / communication regarding holding of
inquiry.

d. An order directing the respondents to produce/cause production of all
relevant records.

e. Any other order or further order/orders as to this Hon’ble Tribunal may
seem fit and proper.”

2. Heard Ld. Counsel for both sides, perused pleadings, documents

and Rules under reference. Written notes of arguments have been filed

by both sides. [ .
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3.  The applicant’s submissions, as made throﬁgh his Ld. Counsel, is
that, the applicant is working aé a Deputy Central Intelligence Officer
under Subsidiary Intelligence Bureau and is presently ‘posted in the
Bureau of Immigration, Kolkata.

That, after a long delay after the occurrence of the alleged incident,
one of his lady colleagues had made a complaint in which he was
implicated along with others.
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(d) The report of the ‘Internal “Complamts Committee is not valid in
terms of Rule 13(1) of the Sexual Harassment of Women at Work
Place (Prevention, Prohibition and Redressal) Act, 2013.

(¢) And, that, there were no bonafide reasons to initiate a

proceedlng against the applicant under rules as the same was

done in exclusively selecting the applicant amidst an array of
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other employees so complained against, so as to subject him to
disciplinary proceedings.
4. Per contra, the respondents have argued that, on 16.9.2015, a

complaint was filed by one of the lady employees of RTC Kolkata, inter

~ alia, against the applic'ant, in which it was alleged that the applicant had

made several indecent proposals to her in 2014,

That, the complainant also alleged indecent behaviour of the
applicant and a lady Steno“III ln the said office; s - |

That, after~reée_{ ing ;@glﬂg % irﬁ“ :the“’*ihatter had to be
Complamts Commlttee (FéC), but the ICC at

enqmre 1nto ‘the allegggon 50"

enqmry Ewas delegatedﬁt”’o'jﬁfﬁ :

28. 9 20 16, camefto tﬁ"’er conclﬁsmntha "'he’apphcant*had m1sbq‘{aved

the conduet of *ihe's#apphcaniﬁwath &lady %t_eno'%colleague»-ﬁ'_ X
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improper, object1on%1e and‘agamst#ofﬂce decorumiahd dlsc1p11ne

-".' 'ﬁfg;;,
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That, consequéntly, on ‘the—basré’“'"éf the@findmgs of the ICC,

disciplinary proceedlngs, was “initiated. agamst the applicant vide charge
memorandum dated 9.10.2017 for major penalty under Rule 14 of the

CCS (CCA) Rules, 1965. The applicant had submitted his defence

statement denying all charges and accordingly, an inquiry was mandated -

under Rule 14(2) of CCS (CCA) Rules, 1965. The ICC was appointed as
the Inquiring authority to inquire into the charge»s against the appljcant.

Respondents would contend that, according to DOPT’s. OM dated
' !

S éﬁher arfd that,
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16.7.2015, the Complaints Committee would normally be involved in two
stages, firstly, at the time of initial investigation and secondly, when the
Complaints Committee would act as the inquiry committee and, hence,
the action taken by the respondents were as per CCS (CCA) Rules, 1965.
The respondents would further argue that the applicant was
provided with the Inquiry report in August, 2018 and the copy of the
complaint dated 16.9.2015 was also provided to him by the ICC. Hence,

according to the respondents, the apphcant-S&allegatmn against illegality

of the procedure g1s deng;d
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complamant concerr%d

My,
“To "’%5_ %’%,
The Joint Dlrector
SIB, Kolkata “&i"ss%
e 2
Sub: Complaint agamst acutegmen:a.l,hanass ‘ent mﬂlcted on the undersigned
by Shn Jayanta Biswas (AD/Training, RTC Kolkata).

Respected Sir,

This is to bring to your kind notice that since last March, 2014 Shri
Jayanta Biswas (AD) is frequently creating mental pressure and psychological
harassment on me regarding establishment related matter. Though my
transfer/posting is exclusively my personal matter apart from our
establishment head, but Shri Jayanta Biswas, is no way connected with
establishment matter, is continuously and indecently pressurizing me to ask for
posting of another lady staff in our branch. Prior to that, Shri Jayanta Biswas
also used to ask me whether I require precious gold ornaments (chain and

bracelet etc) quite a number of times. I felt it as indecent proposal but I ignored

it for the sake of peace. Neither me nor any of my senior colleagues in our
branch is concerned about posting of another lady staff as we ‘are all
discharging duties peacefully and staying as a happy family. So why Shri
Jayanta Biswas is so keen for the posting of lady official in our branch, and that

fuy
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too of a certain age group, {young and good looking) is beyond my imagination.
May be he is involved in some nefarious activities which require the involvement
of beautiful young ladies. May be he is involved in such immoral activities that
he is thinking of replacing me by somebody who will suit him. :

On 1st September 2015 at around 16:30 hrs. Shri Chiranjit Mitra, the
then AD/E, SIB, Kolkata (Presently JDD/E, SIB Kolkata) entered our branch
and asked whether we have any establishment/accounts related matter to
discuss with him. No one has expressed any problem regarding
establishment/accounts matter but surprisingly he asked the question four (4)
times while giving a glance to Shri Jayanta Biswas in between. Then Shri
Jayanta Biswas, without taking any prior consent from me, told Shri Mitra in
- front of everybody that I require the posting of a lady staff in the branch as I
am feeling uncomfortable. This is absolute lie but Shri Mitra caught his words
and started telling me that as [ am feeling uncomfortable in this branch so he
can post me to other branches in Head Quarter or Nizam Palace.

.......

s

Shri Sankar Mukheljee (Ass1stant) of ‘ourybranch pushed the matter
further by suggestmg Shri. M1tras’t6 ﬁost .gme m Head .Office. Shri Mukherjee
stood up from his, chaif “&aﬁd:ﬁladeg tHE sﬁgges’uom so intensely and

'_11@1 us“talso mvolved in this pre-

mstantaneous Br:' % Al'h‘-’%eemed to me thae=
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transfer; ‘Bosting, mmﬁ'ox?&’ f rﬁ w1thout a kmg me;»for even ori‘t’%%as t &actually
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3:] meEt=some oth“gr far%:.m' tzés(ghere Becal\?ise of ab$efice of my
2 imtiediate famﬂg{rg‘v 2lWays d‘r_eiﬁ*" gaental s ess-I?ﬁave, therefore, noEextra
‘ri,' str:é“ﬁ‘ﬁth to cope g w1thgth1 'éndﬁ%bsfrgintal %Igressure 1nﬂ1cted'by theSe few

persons in the offi céa-.
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) ‘, o 2 sy .
zMondal (DCIO/Trmnmg)"%ﬂd S%g’é ne*flayanta Biswas, madeéseveral
fmdecent propﬁﬁ’"@me%@rb SB014, Md me whetheriT have
caressed rny ownaabody p%u't with i’&’iothei-'"body .pa::t"and‘a{vhether 1 woul‘gi love to
d1ne in a F1ve S?m h&fel without my famﬂy Was shoci{ed andf verbally
complamed*fabout the»ﬁ%mdent to the then I/ F Shn*iShyamal Kafiti Ghosh,
retiréd AD’ /é'i‘ ram‘mg, wh#n;*'dlscouraged me tosbti ng m%%%tta' to yoﬁir notice. In

1

" this conne%non it 1%,3}0 be‘"ﬁarthe“f‘f"ﬁfentmned thatgqfearher‘ during the

mcharges{hlp o y%hn SiK#'Ghesh#Shri Suji Vo rﬁi%l anég,.@mt ‘ﬁsrifijata chatterjee
(Steno-III’ t‘hen posted in RTﬂé—,gYKfolkata) used "to frzgu ntly r;_

er ain absent from
branch for long perio =dur1ng office hour. ] g__.{,ﬁ

T

"‘lo' g e

Shri J ayanta Brswas sornet1mes used to accdi{ﬁpany them and sometimes
he used to remain in the" ofﬁcewonl to-oonveﬁlem over phone as to what other
senior officers and staff in the branch are observing about their long absence.
Shri Biswas also used to frequently complete all pending official work of Smt.
Chatterjee in order to prevent other senior officers from expressing their
displeasure over non-performance of Smt. Chatterjee who could not concentrate
on her office duty because of her other involvement.

Lastly, Shri R.S. Prashad (SO) of our branch sent me a very indecent
SMS on 14t February, 2015 without my slightest provocation and this SMS
(“MY SWEET HEART CHITRA HAPPY VALENTINE DAY”) heavily disturbed my
family peace. This time also Shri Shyamal Kanti Ghosh (former AD) prevented
me from bringing the matter to your knowledge.

Sir, I have, therefore no other option but to submit a written complaint

against these persons to you in anticipation of getting respite from such ill-
treatment and mental harassment.

— gt
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I shall remain ever grateful to you for your kind necessary action in this
regard.
Thanking you,

" Yours faithfully,
Sd/-
(Chitralekha Dey)
UDC, RTC, Kolkata

PIS No, 123986

Dated: 16/9/2015”

Upon a perusal of the complaint, the following is inferred:-

(a) That, the complainafit had ‘made" allegatggns against a number of

f.rw e = _,J ﬁ -
male cglleagues,o%%rlg@fﬁcgﬁ'« :

:. J

*‘%%e,,‘ %ayanta

g es@é}f’?}ishmerg ,i'e n a' T garheaded by

ﬁ ,loaded W1tsexua1 )V
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J (c)ﬁl;,hat dunith e
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‘é: X
k-
i

'tﬁ%"compan,y @faher male colled‘igues.s”'"
) ) Z‘:r—ﬂiv . . : ) i
(d) The comp??afmant ii!tco &'

transfer her out of such otfice. , _

(e) That, the applica.nt, according to the complainant, is very close

to Shri Jayanta Biswas.
() That, the applicant had made several indecent proposals to the
applicant in 2014 but, although, she had verbally complained

about the incident to the then IC, Shri Shyamal Kanti Ghosh,

"
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Shri Ghosh had discouraged her to bring the matter to the
notice of the senior authorities.

(g) And, that the applicant and one Smt. Srijata Chatterjee (Steno.
IIl) used to frequently remain absent from office during office
hours consequent to which Smt. Sujata Chatferjee often left her
work undone.

From the above, what is clearly eetablished is that there was only

. one incident in 2014 during- "Wh"i‘ch the complamant had alleged indecent
e . "*—’f%

mcﬁentif.}begamst th

behaviour agamstfthe % "é orifgo: ;_objectlonable proposals.
Y By, el ] B
Although the#com%}ﬂ?’%lant refers to several 1ndecemﬁif3'ﬁ§:§pos%““ s, she could
.;\'1: &-d?_‘_ o ,_!.'-~ __-_u ,;,-wd:',._ ,_,‘ e | m__ &
only mentlon ﬁv“gﬁstatern S B he 'ha'_*attnbuted g@me =app11cant
i‘* 2 ¥
namely, abﬁ%t her 1n to din
star hoteiiWJthout h
i St ; ‘ o2
f; It jS*noted here th“ the refer to anys
%; nﬁiﬂr FE‘ ,2 7
fj'statement’é'*““allegedly

e'-’*applr ¥
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& P ;"””k-w L A
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1nvest1gaé1on ;irep}} 1&1@%}%’* complaint, anne ed *fv Annexi&re R %;_.Q of the
"?! - * " & o l.,
reply. Rei%‘vant ’fmd;‘;i%s are’%l}"‘eproducedabel“"w 3 '{%* ;

%,,, - ' T
“Para-6 &% ‘: “Iﬁ"’fthlis mrcur‘r?;tanceiyt 1§§fa1;o *to be ﬁ-entzonéd that Shri Sujit

: % Smt. Chattegee wh could"not concentrate on
her office duty because of hermother 1nvolvemen R

In these paragraphs’feSglg‘@Chltralekh*é’?%ey has made a serious charge
against Shri Sujit Baran Mondal, DCIO/Exe, RTC of making highly
inappropriate and objectionable statements to her, while she was alone with
him in the office. The incident itself took place sometime in the month of June,
2014 while a training course for LDC was being conducted, but the
complainant could not recall the exact date. However, she remembered that it

was during the second fortnight of June, 2016.

Comments: The incident took place sometime in June, 2014. At the time of its
occurrence, Smt. Chitralekha Dey and Shri Mondal were alone in the office
room, as a class was being conducted in the next room. According to the
statement of the complainant, it was late in the afternoon and she immediately
rushed out of the office. She informed Shri Shyamal Kanti Ghosh, AD, RTC over
phone about the incident in the evening and next day complained to him
verbally. He, however, prevented her from informing JD, SIB, Kolkata on the
pretext that it would create a bad name for RTC and assured that he would
ensure that it would not happen in future. :

o
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It is important to note that in such incidents, there would obviously be
no witness to corroborate the actual statement, gesture or act that transpired
between the complainant and the accused. The Committee has to draw
inferences from circumstantial evidence following the incident. The fact that
favours Smt. Chitralekha Dey’s complaint against Shri S.B. Mondal is that most
witnesses corroborated the strained official relationship between her and Shri
S.B. Mondal. Her only justification for reporting late is that she tolerated the
humiliation in order to continue to work in the RTC in the hope that she would
be able to move closer to her residence as RTC was to shift to Patalu shortly.
The fact of her having communicated the same to Shri Shyamal Kanti Ghosh
could not be corroborated, as Shri Ghosh denied knowing anything about the
alleged incident. He also stated that he would have advised her to submit the
same in writing. He said that he came to know about the incident much later
when Smt. Chitralekha Dey complained to his sister when he was hospitalized.
Shri Shankar Mukherjee, ASO in his deposition observed that some indirect
angry words were usually being exchanged between Smt. Chitralekha Dey and
Shri Mondal in the office. Shri.Anindya Hore, DCIO, RTC during his deposition,
stated that he learnt about the, misbehavior 6f Shri Mondal with Smt. Dey on
the day after the 1nc1dent Hz sa1 % "ﬂ%ﬁ went to Shn ‘Shyamal Kanti Ghosh,
the then AD, but he did hol Khow-w. e Eiscu%sed ‘Shri S.K. Lala, AD, RTC
stated that during=(h% %tnd hald of 50M# 1% as on leave and when he
returned;” he foun"ﬁ the atmosphere of RTC qulf* gfloomy Oﬁicers were not
speakmg to o?her colleaguesfr ely.zas_they used to e P"ﬂler During the first

> TaWRLIEY dwulged% o him%the alleged

%er not to stay m%fﬁge alone. He
prised the matter to Shri
vt Ranjan#Sifiha, 'AD, RTC
; ; £lmnt were truesin ent?i'ety He

:isaldp:hat Shri Sh amal*KanwE 'h%s‘h 1€ then AD, ’EQTC was aiways trymg to
avmd”’the respom1§fﬁyw JRATTAR © ﬁ?hls phy§1ca1 ilments. “SHri SamJ Kr.

Das, peon statedlthat h caraya Dot Shn . having sa:ld"somethmg
g obj&Ctionable tofSmt. Chi B By, S : asad Mishray ADE RTC
adfifitted that 1 PRS0 herweenShri Mondats¥and Smt.
E Chiftdlekha DeyJE Shrig# i i VT (husband? of §Smt.
Ch?’&%lekha Dey) 'gdrm ’,» fhaf® He *hé&fallegations 1&veled by his

. *hin upde}tea*a% ’ g' est developnreflt Su'fce he

to.bSmt @hltralekh Dey i+ several witnesses ] ov‘ have eonfirmed
thajc% an 1nc1dent d1 %e place in June, 201 %re ed un’gasy work
envn'onment ief RTC Kolkata. It is also con'oborated*by a few withesses that
Smt. *Chitralekhd’ Dey,was upsetmaobtf ShrieMondal’ sfbeha\gor and had
complaified abbut it ta §hn Shyamal Kanti- G“hc?‘sh the,fhen AE/Trammg and
In-Charg&iof RTCyKolkata. Sihde’ Shri GHosh"did not”inforn
officials and*Smt. C?ﬁtr.aleldm Dey also did not mak® the cdl
senior ofﬁcxals%xs incide asnot reported®in the offi¥ al channels.

On the official rela SﬁshimccniSﬂng::a Chatterjee, Steno - III,
RTC and Shri Mondal, almost all witnesses examined during the course of fact-
finding inquiry have corroborated that their interactions were seen to be highly
objectionable and inappropriate in the office environment. The fact of Shri
Jayanta Biswas being supporter of both of them was also corroborated by a few
witnesses. Silence of Shri Shyamal Kanti Ghosh on these happenings in the-
office premises is also proved by witnesses.

It may be noted that Smt. Srijata Chatterjee was transferred from RTC,
Kolkata to SIB Hgrs., Kolkata in August, 2014 and was finally relieved in
December, 2014. Shri Shyamal Kanti Ghosh retired on March 31, 2015 and
Shri Lala took charge as Head of RTC on 1=t April, 2015.

Findings: The allegations made against Shri Sujit Baran Mandal were
proved to an extent though what exactly transpired between him and Smt
Dey could not be proved. While on the one hand the silence of the
supervisory officer Shri_ S.K. Ghosh is not explainable, it is also not

L
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convincing as to why Smt. Dey did not report the matter to senior officers
when Shri 8.K. Ghosh did not encourage her to make a written complaint.

The perception that the relationship between Shri S.B, Mondal and Smt. S.
Chatterjee was not strictly official was proved by witnesses. Without going
into the nature of their relationship it is placed on record that they did
not observe official protocol and discipline and were perceived by many

members of the branch to be indulging in lnagpropriate behavior in the
office premises.”

The Fact Finding Committee found as follows:-

(a) That, the complainant could not remember the exact date of
the alleged misbehaviour of the applicant: éxcept that it was

during the 2nd fortmght ,pf J une 014" {perhaps wrongly noted as

“Ede,
E‘ -5 e Pl -‘:. " ﬁ‘ - i e

‘ '__ o him \?ﬁally on the
:. "-7 o

of | e allege 1nc1dent
R ! RS

; ;terme;fs that the z'xatter' Was

‘ u. the very®day é% the

“{ 1 ‘;’-',}Commutee has m@dﬂr ,,,;a%gemy ﬁterestmg
eﬂcempiﬁinan&s delayed rep ‘ﬁ?mng of the
’i&? B oy ; f

“While assessing "the ﬁndmgs of the Compl_z_ammts ‘Commlttee, Disciplinary
Authority may conmder thatqtheﬁcompla.tnant*has submitted a written narration
of the facts, spanning more than a’year from March 2014 to September 2014,
only when she apprehended that some officers were conspiring to transfer her
from RTC. In the interest of protection of women working in official environment
fearlessly and independently, it is imperative that they also make it a point not
to tolerate any inappropriate behavior for the same of their personal interest
regarding postings and work profile. It compromises their allegations, when
made subsequently, as it ascribes a motive to the silence prior to the complaint
having been made. It is equally important for women officers that such gestures
and overtures are nipped in the bud by making their reservations and views
public in the first instance and warning colleagues not to cross the boundaries
of decent behaviour at work place. Otherwise, the silence or delay in reporting
does cast a shadow on the motive of the complainant subsequently.”

Hence the ICC which is set up to look into gﬁevanées of women

allegedly victimized and sexually harassed, themselves questioned the

N
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motive of the complainant in delayed reporting and only when she felt

threatened by a possible transfer.

Section 9(1) of the Sexual Harassment of Women at Work Place

_ (Prevention, Prohibition and Redressal) Act, 2013 lays down as follows:-

“Complaint of sexual harassment.- (1) Any aggrieved woman may make, in
writing, a complaint of sexual harassment at workp]ace to the Internal
Committee, if so constituted, or the Local Committee, in case it is not so
constituted, within a period of three months from the date of incident and in
case of a series of incidents, within a period of three months from the date of
last incident.”

Section 9(1) clearly lays déwn.t that aggrlevediwoman employer has

d.é s ") l : M b
to mandatorlly;regmtei;%ih:%' complamt w1th1n g ‘gperlod%’“of three months

from the date‘ eﬂ%the 1nc1de E8{0Cy

gl |

i 23
ence to} any

T;%lgﬂtﬁe!;' ho refer
_i{g&%_;- e iﬁ."‘?g
e %bra%fmmdents referre&j@to bY the

T L e

T

iST tted that such 1nc:1dents

R

apphcant by,%the momplsunant Was
% :

The applicant in his various representations, namely, those dated
30.8.2016, 2.11.2017, 2.2.2018 as well as 27.4.2018, had repeatedly
referred to' the fact that the complaint was beyond the period of limitation
prescribed under Section 9(1) of Sexual Harassment of Wofnen at Work
Place (Prevention, Prohibition and Redressal) Act, 2013 as well as Para 7
of the guide on steps for conduct of inquiry in complaint of Sexual_.

Harassment as under DOP&Ts O.M. dated 16.7.2015. The applicant had

LMQ/
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correctly pointed out that it was beyond the jurisdiction of the ICC to
proceed on such a stale matter in violation of the statutory provisions
and the proceedings of the ICC became nonest in the eye of law. Most

surprisingly, although addressed to the disciplinary authority, no

b cognizance was taken of the applicant’s representations to this effect nor

was any advice issued to the ICC. The respondents have failed to defend
their actions in this regard.

6.2. The complaint made agalnst the” apphcant had referred to certain

Ny

A ‘E' = s T e
close prox1m1ty betweeﬂ’g’ ' 1’ ﬁr 1{‘s§,_as"““and the applicant

This, under no c1rcuﬁfstances, can be taken togfbe an%’act of sexual

i ’*“‘*?} o :; e ‘ii’@‘

Chai%teigéee"‘i Steno, L ch ma"z

%‘ 2.
harassment a alns’c'w Hes -,eant 1~t ; Akn “ﬁ’{'m h the com lamant
¥ eaindl T ap gt isgh B nowA Wy p

being ab thlrd arty, -.*,W&S. aggrieved by Sn_uta haﬂttner_]ee s appa.rent

proxnmty W1th he aﬁ“phcant It-.as,,g_guallyfﬁrpmsm"g to Qn%te wt y the ICC
v@, 2

B3 . “‘ﬁk LA
took note of a*v thu%‘&party complalnt af{ t Srg1ff Cha~ erjee and the
?%ﬁ'c.. """55 ..;,73 P
applicant. The actidti - mz‘é*nce of a third party

a*

CH of the I@Cﬁn—takl'f'iéﬁz;g

complaint, is hence beyond the ‘Mandate that governs their jurisdiction

and scope of cogniZance.

6.3. The applicant has averred that he had received the copy of the
complaint only after the formation of the ICC and this is borne out by
Annexure A-2 to the O.A. where the applicant had prayed to the
Chairperson of the Complaints Committee for a copy of the. complaint.
Herein, we ;'efer to Rule 7 of the Sexual Harassment of Women at Work

bk
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Place (Prevention, Prohibition and Redressal) Act, 2013. Rule 7(2) states
that the Complaints Committee is to send a copy of the complaint to the

respondent(s) within 7 working days. Thé'cémplaint was admittedly given

to the respondent (applicant in this O.A)) much after the period

" stipulated in the rules and that too without allowing him to file his reply

along with list of documents, names and addresses of witnesses within a

peridd not exceeding 10 working days from the date of receipt of

complaint, as prov1ded under”Rule 7(3)_ Thls«agaln is a clear violation of

e,
S,

17T

the rule prescnbed under theJR’c@ %'

l
’s

%w&t R AT
andﬂﬁA herrce the J o1nt D1reaictﬁomr ;

;1':’ Whml

of the (f%mmlttee

are no procedural wolaﬁon’
% "@« '

6.5. The 'apphcanti’has also aﬂeg&mmxgolatlo
T e T

when the employer"‘dld noifu A ﬂl_ﬁp‘én itl«’igé{?écommfgnd%ﬁo
#‘. - s .-é IO I

days of the recelptﬁgfffthe report’“’datednﬂi'é 9"“20 16 bﬁ'{ instead issued him

in this regard.

n“oi-’S %% |

iop#13(4)Fof the Act

<3

ns

clearly establishing violation of prescribed time line by the disciplinary
authority..

6.6. The Fact Finding investigation concluded in their report dated
28.9.2016 as follows: |

“Allegations madé against Shri S.B. Mondal have been corroborated to quite an
extent by statements of the cornplamant and the witnesses. Dlsmphnary
authonty may take a view, as deemed fit, in this regard.”

et

- R
] i h-h, -\# ¥ )
#ﬁ within 60

gy
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When we look at the memorandum of charges, however, we find

V that the statement of imputation of misconduct at Article I reads as
;/ follows:-

“Statement of imputation of misconduct on which action is proposed to be
taken against Shri S.B, Mandal, DCIO, Bol Kolkata

Article - 1

That the said Shri S.B. Mandal, DCIO while posted at RTC Kolkata made
several indecent proposals to Smt. Chitralekha Dey, UDC during June, 2014,
He once asked her, “Whether she caressed her own body part with another body
part” and “Whether she would love to dine in a Five Star hotel without her
family.” She was shocked.and:verbally:complained to the then I/C Shri S.K.

Ghosh, Retired AD/’I‘rammg - g
ﬁ. gy

Shri @1ndya :ore% |EG§ I%ISIS teme “-;}dts.- 24*8»16 stated that Smt.
Dey told h1m aboutir eﬁavmr of Shri a*nd her%’hext day after the
incident#She also %ehit to Shri S.K. Ghosh, the th Fbut dfdrnot know what
they dlscussecflx AT L o ] 1_ ;g.;f_ »

ol f A S sy . i ~§;.i
ShrES K. Lala, abfstatedipefore terha Complalntsg‘Comrmttee (ICC)

that dunng ‘the secoﬁd*half of 2@&14l§wﬁ%n he rcturned from I’Wavc hefound the
- atmoswphe’fe of the, R RTC gloomfy ’@)ffix ers Were Aot speakmg to!%%lleagues freely

jas they ised to. Dutihg, the 1i'{'t% ﬁ %when Smt*Dey Hivulged

hlm,ghe alleged nnsbeh“%‘*a . JhShE qﬂ”y
aloggf;}le did n& jintervens ‘” 5 ol
Sh S K. Ghoshithe&hen A

her not €9 stay i% office

& agﬁ!ﬁ% appnsecfg’l*ﬂe maitter to
L pu—
25816 confirfieY tht the

R Rt l
nﬁ% %S‘Were t?'ue in entlrety e

p:

STRRIE

“‘_f*ﬁ;

all
£

b 3 »._ '- m ‘¥ _‘ :‘“v‘:
tensmn betwe%r?“}Smthey and Shrf‘l\"[ondal gt 4 %\, ﬁ:
3 % ; B il
. i S,
%@ Shn ‘Shan‘kar Mtﬁ[fhcrjee ASO stated bef" ﬂneﬁ‘?GC*that some indirect
a.ngry words,wé‘rg;usually“ belng exchanged k ef@een S;nt Dey an%§hn Mandal

mthemfﬁce E'_}n o il @EE%. £

e

ShnmSana:'%Kumar E)ey,; JI DEL! WT-,.}'(HusbandagfgS‘:‘nt ,.flé)ey) stated before
the ICC thaf' 'he%was aware of the allegatlons l%leﬁ"hy hls.ﬁ’ﬁ#ﬁfe and had advised
her to bring all’ thmgs to th'é"honce-of hersseRior ofﬁcerS'

Thus, by mdulgmg m“ﬁnzmctmﬁ@emiﬁlmmassment of a woman Shn S.B.
Mandal, DCIO, violated Rule 3-C of the CCS (Conduct) Rules, 1964.

Article-II

That the said Shri S.B. Mandal, DCIO while posted at RTC Kolkata failed
to observe proper official decorum and discipline in connection with his
relationship with Smt. Srijata Chatterjee, Steno, which was highly inappropriate
and objectionable.

As per the report dt. 28.9.16 of the ICC, the relationship between Shri

S.B. Mondal and Smt. Chatterjee was not strictly official and they did not

observe official protocol and discipline. All witnesses (Smt. Chitralekha Dey,

UDC; Anindya Hore, DCIO’ S/Shri J.R. Sinha, AD; S.K. Lala, AD; Subrata

. Banerjee, JIO-I/MT; S.K. Barik, CCWC, Amit Paswan, ASA; Shri R.K. Bera,
; CCWC, Mohan Das, CCWC; and Subasish Das, Peon) examined during the
course of inquiry by ICC corroborated that interactions of Shri Mandal and Smt.

-
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Chatterjee were highly objectionable and inappropriate in the office
environment and they were found indulging in inappropriate behavior in the
office premises.

Thus, Shri S.B. Mandal, DCIO exhibited conduct unbecoming of a Govt.
servant and violated Rule 3 of the CCS (Conduct) Rules, 1964.”

Upon a close reading of such statement of imputation, it is seen
that most of the deposition recorded in Article 1 of the statement is
subjective in nature and are largely based on hearsay. Article II of the
charges is even more questionable as it is based on a third party
complaint, which, under no: mrcumstances ;the ICC had the jurisdiction

‘to entert s fﬂ ﬁﬁ st 3 Wi’”‘*’*
o entertain. P %fﬁﬁ l F ‘ﬁfﬁ "égg%

6.7. DOP&T* v1dp _--their OM. dated 22.12. 2016%’*3%_ laig, down_ that

;" ~
prescnbed rocedure 3
Wex.fﬁnd in the : 'n,stan

it =
1)5and~eSecnon 13 (4) as well
b ) =

o gt

Wor en ,%@N ork Place

“(3) Inzthe#é’i’:ase 5of ngatxon of a procedur -gprovi'sxon,

pro‘cedural *“f)rowsxons “are generally meant for*affordm*g Haff ‘reasotiable and
adequate t(’Fipporti‘fmty to” i:he delinquent oﬁﬁc"é'“?/employé% They ar%, generally
spealﬁ'ng, COHCClVCd inghis ﬁéﬁstﬂﬂguonmf any aﬁﬂg eve%r procedural
provmo’ﬁ cannbt be saﬂigt JsautomauCally‘mnBté the#€nquiry” held or order
passed. EX(;g}p;t cHses fa111ng undei' afno noﬁce ‘no opp rtumty and ‘no hearing’
categories, the coﬁ*{;ﬁlamt of violation of proc‘“aur prowsmn should be
examined fromﬁ‘the pomt of-vaewmqf,__prejudme viz., wh ner such violation has
prejudiced the dehnquent officer /employee mﬁdefendmg himself properly and
effectively. If it is found ‘thats he~ha8tbeen€st’5"’§?ejudmed appropriate orders have
to be made to repair and remedy the prejudice including setting aside the
enquiry and/or the order of punishment. If no prejudice is established to have
resulted therefrom, it is obvious, no interference is called for. In this
connection, it may be remembered that there may be certain procedural
provisions which are of a fundamental character whose violation is by itself
proof of prejudice. The Court may not insist on proof of prejudice in such cases.
Take a case where there is a provision expressly providing that after the
evidence of the employer/Government is over, the employee shall be given an
opportunity to lead defence in his evidence and in a given case, the enquiry
officer does not give that opportunity in spite of the delinquent officer/employee
asking for it. The prejudice is self-evident. No proof of prejudice as such need be
called for in such a case. To repeat, the test is one of prejudice, i.e. whether the
person has received a fair hearing considering all things. Now, this very aspect
can also be looked at from the point of view of directory and mandatory
provisions, if one is so inclined. The principle stated under (4) hereinbelow is

ot -




16 0.A.350.1339.2018

only another way of looking at the same aspect as is dealt with herein and not a
different or distinct principle”.

In the case of the applicant, fair hearing was denijed to him. It is

also established that the mandatory provisions have been violated. As

| -urged by the Ld. Counsel to the applicant, when the very initiation of

proceedings is bad-in-law, the consequent action by way of initiation of
proceeding by issuing chargesheet is also bad-in-law and is not

sustainable.

rov131ons have been violated

L ifw

causing prejudlce to‘%hgqfapphcant Hence, OAg,succeeds on merit as the

law. The report of thegI
2"1‘» -é : .
applicants’ s{che mers %

7. In our considered v1ew proccdur

i
8. The DA is allowed. ’I‘h re wﬂl be %o 6 de X f: osts. - é
'J:;:'; §
ﬁ- .

(Dr. Nandita Chatterjee) ,;r” : - 'ﬁ r (Bi &*isha#‘iaa/nerjee)
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