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lIn the Central Administrative Tribunal■j

Calcutta Bench
i

Suddhasil Dey, Son of Dulal Chandra Dey, aged about 44 years,

Ex. Senior Lecturer-cum-Senior Instructor, Institute of Hotel f

Management Catering Technology and applied Nutrition at present ;

residing at Flat No. A-l, Utsarga Apartment, 38C, Pamasree Pally,i
I !

Kolkata - 700060.

i. ...Applicant!

r
-Vs -

t

I

I 1. Union of India, service through the Secretary, Ministry of Tourism, 

Government of India, having office at Transport Bhawan, 1 

Parliament Street, New Delhi, Pin -

!
? 3 ■i;i
( *

2. Institute of Hotel Management, Catering Technology & Applied 

Nutrition, service through the Principal, having office at P-16 ■i
3

;
Taratala Road, Kolkata - 700088.

3. Board of Governors, Institute of Hotel Management Catering 

Technology & Applied Nutrition, service through the Principal,

having office at P-16, Taratala Road, Kolkata - 700088.

4. Secretary, Institute of Hotel Management Catering Technology & 

Applied Nutrition having office at P-16, Taratala Road, Kolkata -r
i
(
l 700088. i___

! 5. Principal, Institute of Hotel Management Catering Technology & 

Applied Nutrition having office at P-16, Taratala Road, Kolkata -
i i

l

700088.

..Respondents
V ;

>

■M '
?•
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CENTRAL ADMINISTRATIVE TRIBUNAL 
KOLKATA BENCH 

KOLKATA

No.O A.350/1478/2017
Date of order: -

Coram : Hon'ble Mrs. Bidisha Banerjee, Judicial Member
Hon'ble Dr. Nandita Chatterjee, Administrative Member

SUDDHASIL DEY
YV 4 t

UNION OF iNDIAr& ORS. 
Im/O TOURISM)1 /il tif

■i
;1

sr\. A I / jA \For the applicant % Sin,5a'/0#% JK \
For the residents Jps; 'J'- SnaAerjee, cpfnsel

n..; 1 •6i.
i Vi
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t- *
#Bidisha Banerjee, JudicHlsMerntferf W% fAr'The applicahV^as^re^i^^liis O;^.- fo^’se^k the following# *

/ ‘i

.s /t

/:v s Sreliefs:- /.rV.

//\
\ /

ii"
■ ‘ J • ^

"a) To set aside''and. quash Impugned Order ofaSiispension No.ct/ad-
12(12)/14/2285 dated Decemben26r20l4 issuejdtby the Principai/Secretary, 
Institute of Hotel Management Catering-Teciwology & Applied Nutrition;

(b) To set aside and quash Impugned Memorandum No.ct/ad- 
12(129),15/367 dated May 19, 2015 issued by the Secretary, Institute of 
Hotel Management Catering Technology & Applied Nutrition(Calcutta) 
Society;

i,

|
I
T:
!:

■■iP
4;

(c) To set aside and quash Impugned Report of Enquiry held on 19.03.2015 
conducted by internal complaint committee of sexual harassment of women 
in work place(Prevention, Prohibition & Redressal Act, 2013) served under 
Memorandum dated 19.05.2015;

(d) To set aside and quash Impugned Order No.CT/AD-12(129)/16/212 
dated May 06, 2016 issued by the Secretary, Institute of Hotel Management 
Catering Technology & Applied Nutrition.

j|
,1,

lF
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{e) To set aside and quash Impugned Letter No.CT/AD-12(129)/17/29 dated 
19.09.2017 issued by Principal, Institute of Hotel Management, Catering 
Technology & Applied Nutrition, P-16, Taratala Road, Kolkata 700088;

(f) To set aside and quash Impugned Office Memorandum 
No.F.No.38(4)/2017-HRD dated 14.09.2017;

it

;;

(g) To direct the respondents to reinstate your applicant in his former post 
of Senior Lecturer-cum-Senior Instructor forthwith with all back wages and 
consequential benefits;

»*
■H

(h) Any other order or orders as the Hon'ble Tribunal deems fit and
proper."

Brief facts leading to the application run thus2.

(A) The applicant while serving as Senior Lecturer cum Senior

instMte’tbl iUtlpManapI v.
n^bL Catering Technology, 

\

Kolkata was ptaeecf under^u^e'h'sion^&n^lleged 9ft>undsVelating to 

sexual harassment of/^udent^of^tlejinrfitufte^lt has bee^alleged that 

six compJ^fts of sald^tu^y^r^filjeS^ainst^ upWreclipt of

Instructor in the

5

5; 'jh***

which he^as plac6^---iJhT3J’eri'la^'^f^loh>-4n c&ntemplation'W enquiry

; _ ^ / i t \ *• v 0j- j
under? ThelSexual Hara.ss^nent jfcff V^oteenSa^Workplace(.|revention,

1 /
Prohibition and^Re'dres^kl:) A^t^OlBf^’iSe ^fdegffF^-uspensio^ dated

\ /

26.12.2014. The suspension order was reviewedsWdifconti^ued from
v‘ / jf

time to time. He ^s^directeSfiofappearsSIforeJt'rte^Internal Complaint
'v * *' jjr JF-' *

fntv*: i

Jr

'!
■i >%V.!

■>.

'v,. \ r'>
•*v.

Committee(lCC in short)whjch submitted its^report on 26.03.2015 along 

with its recommendations and his order of suspension was extended on
4

•
19.05.2015. Aggrieved the applicant preferred a representation whichi;

15
\(i was of no avail. He preferred a Writ Petition before Hon'ble High Court

*

numbered 11321(w) of 2015 against suspension. During pendency of

the Writ Petition he was dismissed from service vide order dated

06.05.2016 against which he preferred an appeal dated 20.06.2016. He

withdrew himself from the Writ Petition. It was dismissed as not

4*
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/ 3•/ /

pressed on 30.06.2016. The appeal being not disposed of for a long/

&-y
time he was constrained to file Original Application

;;f
No.O.A.350/63/2017. The O.A. was disposed of on 17.02.2017 with a

U [

S : >
direction upon the respondents to consider and dispose of the pending

;
appeal. Pursuant to such direction a letter dated 13.04.2017 was issued

i

1

stating that the Appellate Authority in regard to the applicant was not

clearly defined. However, on 15.06.2017 the applicant was informed

that the Respondent No.l wasTiis.Appellate Authority and, therefore, 

he was requested toftlC^pVeal afresh. He prfeffeed suth appeal dated 

14.07.2017 w’bjcft was ^j^ctedr by the: Appellate J^uthority on 

14.09.2017">'Commumeate8> tol,i jhitri/ ylde<*'cbmmunieatibni dated
■ ■ '"'V-,. - • r-i X'" ^ ^ ^

f'-

j

V'.< t19.09.2017*as undeh- 1<*
/ n

r wr / / ti t \ \J‘
■Dated: September 19'i.201V r!; J: A '

'XS^, ''' ~
Mr. Suddhasil Dey -
Flat Np.Al, ytsdrga Aparime.nt

£V
'3v-.

f*. >

fi--'wr4a> f' 
:?

X'7/, \1; X >.
. k >. <

1

/
/ s

/J '4.,r"'

' /386, Parnasree Pally 
Kolkata-700 060 .

/
»'■

y

S' *Dear Mr. Suddhasil, j

$

This has reference to your appeal dated 14.07.2017 to the Secretary, Ministry of 
Tourism, Government of India, the Appellate Authority.

The Appellate Authority has conveyed its decision to the undersigned by Office 
Memorandum F.No.38(4)/2017-HRD, dated 14,h September, 2017 that your appeal 
has been rejected by the Appellate Authority.5

This is for your information.

Thanking you.l
[

Sicerely yours,

(Nisheeth Srivastava) 
Principal"

.1

►
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(B) The applicant has assailed the entire action on the following

r*T
grounds highlighting the legal lacunae in the conduct of proceedings:-

r
•r (i) Flagrant violation of principles of natural and procedural justice;

(ii) Enquiry conducted by Internal Complaints Committee(ICC) has

been vitiated on several grounds which he highlighted as under:-

a) Despite several requests no copy of complaint against him

was ever handed over;.
A

■'ISA r
l■ >

b) No witness '^was examined by- *fhe # Internal Complaints
5

V % % \Commjttee(ICC Jnf^sHbrif^^Tihg-.the cbursej of enquiry.

Collusion feAthefefbfi^b^d on^milSes and

W Nn.. W\| j / Jr ^ . t
. ^onjecture^athirth^llliieMes^cJ witnesses. 

Th&^Disciplina&^A'uthoi-itQ' ilse'lf \ide^ondlr dated^9.oJ.2016

; ( ) ] ! \\S# i I
redirettea^the matter tb^lCc^forAuiitheV enquify on the ground that "the 

report of-Interna/Cqmpiaint Committee is not suppdftedMy evidence on tfie basis of

which any conclusion can be drawm".. JJoetefore, .the^Board sent back the
•• \

t

i
i

i$ <fS

i) >;:**.USSWWP ;
!•'■“T i

(C)

1

s
A <A

report to the fGC forvfurther enquiry for Jhe^aupptfse of recording 

evidences of complainanf¥,a'nd^ot:her.*witn’^sses and to submit report

%
!■

ii
fi,

with the evidence so collected within 21 days. Strangely enough,

without any further enquiry by the ICC, the Board of Governors in their;

meeting dated 26.04.2016 issued notice to dismiss the applicant from

his service of the institute with immediate effect imposing major

penalty(lX) which order has been passed in most unprecedented and

vindictive manner.

/ '
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(D) No charge memo was ever served, but only on the basis of the

report of the ICC he has been dismissed;

(E) The letter dated 19.09.2017 is in complete violation of the

directions of this Tribunal as contained in its order dated 17.02.2017;;

(F) The order dated 19.09.2017 is a cryptic and non-reasoned one.

The matter was reserved for order on 03.01.2018 on which date3.

the respondents filed their reply wherein they inter alia raised the issue

\ fl f S f Ta # -"sv
of maintainability pf<t:fifr0?A. on the grouffd pt^Barpf res judicata. The

03 ^ ^ ^ \
respondents sSBmii'tted that«Sl?^^^fe%aid proceedinguKe applicant 

apprpgched |h^ /Hi^i^Cp^t

W.P.N°.^1(W) o^O^^^^tffWrit^titionpending 

the applicant was t^S!1na,te'dJ^£S:r^ic8*wJiclTpe broughtlin record

; V///I\\\V "
by w^y ^a supplemeh{^r^affida|it^nd ®tne writ proceedings the 

respondents wefe eyeh^ermit^Wfile an^affidavlt to^the sanfe. That
\ (4/>/ >> vV^> ■ ■/

apart, the^present atplicant^n. 13.07.2015 even-^ubmitted^before the

■S', 4at^alckta inhad !
r

V?
!■

^ \ *»iy
■i

il
t)

% /\ /r-

Hon'ble High Cburt that^there ^wls aipbss’rbilit^of^settlefnent of dispute
’■-w. ■

and prayed for an adjournment. The matte^got adjourned from time
i

•f
i

to time. However, on 13.06.2016 [d. counsel for the petitioner on? .

instructions submitted that "the petitioner is not willing to proceed with the

writ petitioner." In such circumstances, the writ petition was dismissed as

j 'not, pressed' without any further orders as to costs. According to the

respondents, having not pressed the writ petition, this O.A. filed against

the suspension as well as the termination order, is barred by the

principle of res judicata and hence not maintainable.
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At hearing Id. counsel for the respondents would further submit4.

that on 13.07.2015 the applicant had prayed before the Board of

Governors to permit him to retire voluntarily by applying VRS Scheme

on the basis of his last'drawn full salary from the institute, dropping of

r
the disciplinary proceedings and undertook to withdraw the writ

f

petition as soon as a favourable decision is taken in the matter. On

09.10.2015 he withdrew the request for voluntary retirement from

service and sought for withdraw.aj of suspension and permission to 

resume his duties at the. Earliest. On 13.05.201^Ife-with’drew the entirei

%

of Rs.21,04)723/- a^|mlfand final/sefjl|ment of GPpacdount

\ \ \ 1 / / ^ - \therefore, h%did notJross the Wnitlpotjtion oaring satisfies with such

W ' O' \
payment^The respfndejS&^SlJ®£h^ offflit Petition

should beldonstruedlo nie^n/ha\'ne^gavetip,hisjhallenge or'withdrew
W S ' Z ! I \ \ x W Qj I- ( ^ / ! 1 \ \ \J? w Ihis cHallenge to terminatijo^n/and tnerefo\f,|ffie present application ■ 

the selfsame challenge i'smOt maintainable

and,sum

•;

;
!on

/S-
I ?

• V ifsv i>• S 'v /\ !< //o*f XS'v / /Vehemently., opposing such contentions Id/counsel for the 

applicant would ^U;bmif*that_the applicanr had/withdrew the writ

5.

petition since the jurisdiction fay with this Tribunal and that any

judgment without jurisdiction is a nullity in the eye of law. In support

he would place the following decisions:-

(0 Balvant N. Viswamitra and Ors. -versus- Yadav Sadashiv

Mule(D) through Lrs. And Ors. reported in 2004(6) SCC 194 In this

case Hon'ble Supreme Court held as under:-
•:

/
:
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Where a court lacks inherent jurisdiction in passing a decree or 
making an order, a decree or order passed by such court would be without 
jurisdiction, non est and void ab initio. A defect of jurisdiction of the court 
goes to the root of the matter and strikes at the very authority of the court 
to pass a decree or make an order. Such defect has always been treated as 
basic and fundamental and a decree or order passed by a court or an 
authority having no jurisdiction is nullity. Validity of such decree or order can 
be challenged at any stage, even in execution or collateral proceedings.

10. Before five decades, in Kiran Singh & Ors. v. Chaman Paswan & Ors. 
{(1955)1 SCR 117] this Court declared:

"9.

"It is a fundamental principle well established that a decree 
passed by a court without jurisdiction is a nullity and that .its 
invalidity could be set up wherever and whenever it is sought to be 
enforced or relied upon, even at the stage of execution and even in 
collateral proceedings. A defect of jurisdiction 
very authority of the ‘Court fo pass any decree and such a defect 
cannot be curedtevdh^y fgpshnfbf^pgrties."

lfe lib f ’ ** w t g Jr Jj'“:

strikes at the

x.
%£

X \O(ii) Sushil Kum^f Meht^^^§nd%fn%Bohra(Deacl^%ough his

Lrs. reported'in 19S0(4) i?3 Hdh'bj^Apex Cpurt \therein

Jin: '/'tv.' fcyew-£!-* 'ii'-PW-

w
In considering tRatlcgntehfign^af PageflZl, a four jpdge bench of

: this Court speakinXg^hrpifghJ^edkdta\ama Jtyyarfff. held that: fS^CR pl21)
■ ’W* /Ill f

*■

"lOx,
\
;Jlt-is^o^^gl^^^lbes^Ulsh^ that p decree 

pass^d^byw^eourt wiihdut^j(lfisdi(^io.n^is/a hujlity, and: that its 
invaHdjty Ifejjjcfjfbe set up wheneverW^,^her^ver%f is sought to be 
erffprceS^or relied^upon, even at tlw?siage q$xej?utior$nd even in 
collateral ^proceedings A defect-of jurisdictihn, whetherfit is pecuniary

:■

\
%

/T
or territorial, or. whetherjt is in r,espect of the subject matter of the 
action, strikes^at the very authority of cou'rt to pass any decree, and 
such a defect cannot...ber cured even by consent of parties. If the 
question now-under consideration felhtb be determined only on the 
application of general firincipTes governing the matter, there can be 
no doubt that the District Court of Monghyr was coram non 
judice,and that its judgment and decree would be nullities."

y

Ld. counsel for the applicant would further submit that the applicant

was only allowed to withdraw his own money and it was not in full and

final satisfaction of all the settlement dues and, therefore, it was very

unfair to contend that upon withdrawal of the said money to his

satisfaction he sought to withdraw his challenge to the proceedings

/ .

—



8

itself. Ld. counsel would further submit that the charge sheet being

/
never issued, the documents/complaints being never handed over to

him as required under Rule 7 of the Act in question, the report of the

ICC being not based on any evidence as admitted by the Board of

Governors themselves who remitted the matter back to ICC for further

enquiry, the dismissal order issued by Board of Governors without such

further enquiry or recording of evidence was palpably wrong, illegal and

in violation of principles of natural justice and procedural law and liable
? v4 }

^ ^ ^ i _*■

to be set aside. Id^coS'nsel for the appIicari/wouId^further contend
\r-%.

;
V-. \ra ■mthat if no Ap|eTiate Au^iS^lwls [Srip^bed under Jhe\ules, the%

\ \ - ;
authorities^Ggd not for

the pprp^of ^ |

W^heard thlydf couniel ffbrJhe gaffes and p'er,use|l the

^ X,/ / I \ \Jr 1materials on record s

If
s

. :
;

6.

v
3£ i!

The, issue'that cropped up for determination Vt/the ©{itset 
\ \ y' . ^........./

k y
s.\ /■

7. was

• ^ - S jr JS

whether withdjawal^of writ petition or.'its^dismiss'al as^'not pressed"
x ? '•* '■■■'' ^ y'V X.. .y*

would operate as res^judj cata^baTtK^lpi^segt^gpplication.

We note as under:-

The principle of res judicata postulates that there should not be

multifarious legal proceedings between the same parties on the same

cause of action. The essence of the principles of res judicata has been

succinctly laid down by a Full Bench of the Hon'ble Supreme Court in

/



;
z

y
9•//

f

//

Satyasadhan Ghosal v. Smt. Deorajin Devi, AIR 1960 SC 941 in the//
r'

following wordsfpara 7):
■i;

"Principles of res judicata are based on the need of giving finalilty to 
judicial decisions. What it says is that once res judicata, it shall not be 
adjudged again. Primarily it applies as between past litigation and future 
litigations. When a matter whether on a question of fact or on a question of 
law has been decided between two parties in one suit or proceedings and the 
decision is final, either because no appeal was taken to a higher court or 
because the appeal was dismissed or no appeal lies, neither party will be 
allowed in a future suit or proceedings between the same parties to canvas 
the matter again. This principle of res judicata is embodied in relation to 
suits in section 11 of the Civil Procedure Code, but even where section 11 
does not apply; the Courts have applied the principles of res judicata for 
achieving finality in litigation. The result of this is that the original Court as 
well as higher Court must,'in an^futurk^litigatipn,proceed on the basis that 
the previous decisjt>ii\a's 'correct" ^ ^ £ $

Thus the principles Jhave beenHretd"to-be applicable’ to Writ petitions
* y? - ■ ■ v v'

also.
> •i

"S.

f

The^doctrine of res judiiata ‘is 'a^unlvSrsaltdoctrine layin^down 

the finality of litigation betw^eh^hepafti&s^-WKin a particular decision

V>7/UV\'5)^ & I
has become final and birfdin^ between th.eJSafties, it cannot^bejset at 

naught on the^gfound^that such'i'd'edsion^CviQJatiy^pf Art.l4 of the

i

.V-

t'r

Constitution. In, order to ^operate as res judicataKihe Binding must be
/•

one disposing of a matter directly and substantially in issue in the

former suit and the issue should have been-heard and finally decided by

the court trying such suit. A matter which is collaterally or incidentally

in issue for the purpose of deciding the matter which is directly in issue

in the case cannot be made the basis of a plea of res judicata.

That the principle of res judicata can be applied to withdrawal of

a case is no longer res Integra. In Ahmedabad Manufacturing & Calico

Printing Co. Ltd. v. Workmen,1982 SCC(L&S)36 it was clearly held that
i

N
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the principle is also applicable where the petitioner apprehending his

case being not legally tenable withdraws his petition he is forbidden to

i!

reagitate the matter once again before the courts. This principle of bar

of further litigation is also provided in Or.23 r. 1 of the Code of Civil

Procedure.i

In H.P. State*Electricity Board v. K.R. Gulati, AIR 1998 SC !

1445:1998 SCC(L&S)712(para8), respondent, a Stenographer was

promoted to the post of.HeadtGlerl^ which was^not in his own line.
i'. # *

>
Being aggrieved h^ftled a writ petition, which waif allowed. Petitioner

k . !was reverted to^the postpf Stenpgrap'hefbuBwas promoted again as av //x \ \ x i / \ f

#'\M I U !
* >/ ft.Head Clerk. Conteimptx'cas§vfh6ughr!fired^by him was dismissed. He

f ■ 1 u ifiled 3 fresh writ l|r^ifip|^^ftrevrr“in>ch a sitoatidb, the 

Hon'ble Supreme cdilrit'held thCt hetduld^notesMsequentlyfreJgitate

o vy/i\\y kthe same cause in ai-resh^it,,,} \ ^ I
X /^>x /

% £ / / X 7 \ S k\ % iIn Swap^an/Dhar Estate of West BerSfal^ZOOSIl) SI!R 658(SC)
\ ,s. / /

where the High:Court directed’that service behefits^be granted from the
i

*v

date of presentation of the writ petition and not from the ea rlier date

and the appellants were satisfied and did not move higher forum, theyii

■ft were not later permitted to raise new reliefs on the basis of
!

observations made in the judgment.

Nevertheless, in Lonakutty v. Thommen, AIR 1976 SC 1645, a

three Judges Bench of the Hon'ble Supreme Court held that "former

suit" means a suit which has been decided earlier in time, irrespective

of its date of institution. The other essential factor is that it is not

/
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enough that the point now raised was in issue in the former suit, but it
/

must be "directly and substantially" in issue there.

Therefore, the essential conditions of the principles are that (i)
i

the present dispute is between the same parties as in the former suit,

(ii) the subject matter of the present dispute was also the subject

matter of the former suit, (iii) that the disputes in the former suit was
i

decided upon by a competent court of law and (iv) that the decision has
f

become final. i c
V ^ /

\.
Needless4oWay that th^panty^taking the plea of\es Judicata

XT* I \ X ^
^ - *

must proveliis case by^fe'ferrmgttoidetaifs offte present^ase\with the

0 I\facts of t|^4previou£basei(^ragM,^|pdum,sAI^.967 SC$81)\and to 

challdnge^proceedShg-on^gto.uil&^fl^^TSf/Boto^leadingsisof previous

; ^ m Icase to belooked intdlfor/ascerteining whit issies were decided.[Md.

. "V / s \ W ^ /
Salie v. Md. HanifarAiR'197S%G;15|l9(-16?5)]. ^ >■ /

\ (K y

Si

Effamn m<*r

X
A \

% ' c '• "X f j:
There cahpoVbe any^plea of rejjudfcata vrAess there is a final

\ \ '■>' , :-\c^ j/*

decision by a compe^qt Court dn 5theMssues,>Which^are directly, and

^ /

a&w.

substantially in issue. The^prlociple.JhereforCdoes not apply, when a 

case filed earlier was withdrawn unless such withdrawal [dismissal as

not pressed] can be interpreted as relinquishment of grievances.

It has been consistently held by Hon'ble Apex Court that the

principle of res judicata cannot be invoked when a petition was earlier

dismissed for latches or availability of an alternative remedy as was

indicated Pujari Bai etc. v. Madan Gopal (Dead) L.R., viz Smt. Jaiwanti

I.

/ .

i
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and Others reported in AIR 1989 Supreme Court 1764. In para 23 of/

the decision Hon'ble Apex Court considered the question if dismissal of

a case in limine operates as a bar of res judicata for further suit.

Hon'ble Court said:

"This takes us to the question of res judicata. The question is whether the 
suit of the appellant was barred by res judicata in view of the summary 
dismissal of her writ petition earlier. It is not disputed that the writ petition 
filed by the appellant against the Asstt. Custodian Officer was dismissed in 
limine. This order dated 14.4.69 was passed bv the Division Bench of the 
Pun jab & Haryana Hiah Court. It was a one word order. The question of res
judicata apparently arises when a controversy or an issue between the
parties has been heard- andxdecided&This .Court inlWorkmen v. Cochin Port 
TrustfAIR 1978 SCjl%8'3jichnhidered ThisC$riftiple and .observed at pages 
1287-88 of If „ \

"iffijpthe technical^i^^K^udlcata although a ■M/lfoJesome rule 
~ baskd upon gCffflic^polihy, cannot t^fiigtched tooJarr(to\ar the trial 
^f^identical0suesjli\p sepjnrpte^proceMing merelyp&n arifyncertain 
iassumptiop%at^he^sues^ must^^b^^ecided.^Js. not safe to 

^extend t^prinapiie^f^^d^^cnqsuchm extent iojs t&found it 
^on mere$bmsjy^^m^MUmPoin^ we^mayMe ... 

examplepup^^^^egtipmisjitedir^ High Counfor grant of 
a writ of^rteriqndmimbhai^rige^sqme^'rMr or decision several 
grounds. Yf&ttfef wrjfpetitiorkis^dlsmi^ed^dfter contestebyia sneaking 

j~J order obvldasl/ it.iwiil fooertiie ^S-xfSs judicata jn *an$ other
proceedinas.lfihh^as, of siitM.32\of^rt. 136 directed from the same
order^ofd^ision^f^&wFit^petitfon is^dismlhed by a speaking order
eitfferrohfffeH^reshold or after confestfsdy onh%on the .around of 
Idtctfes^or the^dvailabilitv of alternatei.remedv^hen another remedy

' ope/7 aiilaw eitffer-.bv wav of suitjof'anv otTier pnoceedtha obviously

!

I

■ i

an

s

*

\ [

I

\\will rfot be barred on TivTorinaoie otresMudicatdf jf*
^ v -t ■ \ -v 1 ‘ y

Hon'ble Apex Co'urt allowed the petition observing (para 24):
' ■■■*■'   —-■ ■ ' ^

"It thus becomes clear that when a writ petition dfter contest is disposed of 
on merits by a speaking order, the question decided in that petition would 
operate as res judicata, but not a dismissal in limine or dismissal on the
around of latches or availability of alternative remedy. The High Court and 
the Courts below, therefore, were not right in throwing out the suit of the 
appellant on the ground of res judicata."

>

<•

(emphasis added)

In Indian Oil Corporation Ltd. v. State of Bihar, (1986)4 SCC 146 the

Hon'ble Supreme Court held that the dismissal of a special leave

petition in limine by a non-speaking order does not necessarily imply

i:
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that the special leave petition has been rejected on the merits of theK
case. It has been further held that the effect of a non-speaking order of1
dismissal of a special leave petition without indicating grounds or

reasons for dismissal must, by necessary implication, be taken to be

that the Hon'ble Supreme Court had only decided that it was not a fit

case for grant of special leave to hear the appeal. Thus, the effect of

such dismissal is peripheral and not substantive.

In the aforesaid^ legal^b|(?l<dr|>|2^w.e note that as jurisdiction 

explicitly and admittedly lay within this TribunilfjHpn'b'Le High Court 

would not havdHssued di^ction^s on ifiercit"%l. counseraso^may have

C\\\ ///^ 0"\exercised hirright t(^iWit1TdigW3ne® pemdio&^wri%)etition with ai liberty 
: - - ^ \ 

fromahe^on'ble|ftgHy^g^^ht| prop&^or|m in

■ 0) ■ if ' I
accordance with law/yNe^enheless?. % ab^hee of jurisdretionj such

8.

)

-y-1 ii ih

t

t.
!
\

, f &
3'%

liberty to approach,.the prosper iorlm^implied-Jt does not transpire
,-1 x fS' \

from the order d^ated 13^6.2016 that suchsdisfnissa\ofcder v/as made
« ' r / X ^ \ ' i £

' . x ' ^ /
/V

after hearing, out^the parties at "length, and therefore, the dismissal of
V/ -T:!

the writ petition was notdm^mejjts/[he^ordef1f'does4not indicate either
;

t

that the applicant had any intention to relinquish his grievances.

:>■

Having understood the implications of the decisions as9.

enumerated supra, we are of the considered opinion that although

nothing was spelt out in the order passed by the Hon'ble High Court'!

while dismissing the writ petition as not pressed, that the petitioner
, -•

was at liberty to move a proper forum, the writ petition being not

H
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rendered on merits by the Hon'ble High Court, could not operate as res

judicata to bar the present O.A.a

That apart, we would decipher that this applicant had preferred

ft*
O.A.63/2017 with almost the same prayer as in O.A., as noted

10.

i

i

hereunder:-

"a) To set aside and quash Impugned Order of Suspension No.CT/AD- 
12(12)/14/2285 dated December 26, 2014 issued by the Principal/Secretary, 
Institute of Hotel Management Catering Technology & Applied Nutrition.

b) To set aside and ^quaslr* jmpugned Memorandum No.CT/AD- 
12(129)15/367 da^d^ay k9, ^2015 ksq^ 0y/the ‘Secretary, Institute of 
Hotel Management* ^Catering Technology & Allied Nutrition(Calcutta)

Society- ® y\
To setiaside and^quash impugned repo%o/ Enquiryjietd on 19.3.2015 

conducted by intenrfihiomplaint cpmmij:iee#df ‘s&xual harassmenfiof women 
in wof1^pace(Pre&§ntiofylfyhibfti6nJ&jRedzesial$Act, 2013jjgrv'ed under 
Memorandum ^ |

d) Jo*et 05/defe^SSff^|^^r^W5fer/fe-12 dated
Ma/^06, 2016 ^isued^y^^Af^Skc^ry,,IfTstitum of Hotel ^Management 

, Catc'rjihg Tec/ino/lgy^pp//^^^^^^. 9 !

direct res%^n/ i
26.6.2016 before the Appellate authority submitted by the applicant/within a 
period of one^7onS>v /

;

i

c)

i
pose of the^appeal dated l

/\
f) \ AnyiothWordefro&drders as the Hon'bliSTribunalkleems fit and proper." 

\ v ' /, % ^ V / /

\ x v.,; x* //
Bar of res judicata was then neVer Tai’sed. Since appeal was pending,* vjT
the O.A. was disposed of yetjg.ain withou^tentering into its merits, with

!

;

:V‘v

il
the following order:-

l
by directing the respondent No.3 that if any such statutory 

appeal has been preferred on 20.6.2016 and still pending consideration then 
the same may be considered and disposed of by way of a well reasoned 
order within a period of two months and if after such consideration the 
applicant's grievance is found to be genuine then expeditious steps may be 
taken within a further period of two months from the date of such 
consideration to extend those benefits to the applicant."

it

>T--------

‘Il

r

/
ITi.
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Pursuant to such direction upon the respondents an order has been

issued on appeal, which is a subsequent event and, therefore, the**!
! i

applicant was well within his rights to assail the newly settled position

of law which never was substantially in issue in the former proceedings

including the writ petition. His challenge to the non-speaking appellate

order and the entire proceedings that culminated into a penalty of

dismissal, that were never adjudicated earlier, is clearly and inarguably

maintainable.

Therefore, wfesproceed to decide the matte'rlgnoring the plea.
>,.?/ •/f4.%

irly \«53
4^ \ \I /. y*

H.avin|vnoted J?lii\glarirfg |orh^ssio,n5 ^nd violation^

proceduraNaw as Illeged^byjfhW/p^li^aaWaifS set oui^in\ara 2

' ^ ^

hereinabove, we ha^no^KSSo^fe&fen^of^flashing the orSer of

■ i CD m I
dismissail ffrad the appMlaje o^aef ^idvo\^maSlng the mattlr back to

i m; / / ! \ \ w f
the Board of GqyemorsHo ^^tr?j0iy#hWrn?s^^>ovjsions of/he act,

\ {/, / 
get the enquiry cdnclude^dsin accordance wijthylaw,ad!d pass appropriate

V
\ i%

iof the10. !

r
*.

i; 'ami
{

>
!
:■

r

/
e

.S'

reasoned and'speaking order on the guilt of the applicant. Till then the 

applicant may be cohtipued'ori’^UspeTfSiom Let^ppropriate orders be

. issued within 4 months from the date of communication of this order.

8. Accordingly the O.A. stands disposed of. No costs.

/ - ' /
(Bidisha Banerjee)Nandita Chatterjee) 

Administrative Member Judicial Member
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