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ORDER (Oral)

Per Dr, Nandita Chatteriee, Administrative Member:
/

lr/V In O.A. 243 of 2014, the applicant has approached this Tribunal in

second stage litigation under Section 19 of the Administrative Tribunals

Act, 1985 seeking the following relief:-

“(1) The Office Order dated 5th February, 2014 cannot be tenable in the eye of 
law and the same may be quashed.

An order do issue directing the respondents to release all the pensionary 
benefits including pension after treating the applicant as a retired employee 
either from 1.11.2011 or from 8.5.2012;”

^ '1, % I* fK ^ #
Heard both Ld.,X&uWel!f examined'plj&aciings arid; documents on

(2)

2.
i. *

t--record. 'i:-!%

The submissions of Tthe. afjplicanf, as ^ticulated thfough his Ld.
^ \ Ijl/ \Couns’el, isfthat the appjicaht was appointed as^&erk Grade^li oil 1989

■ ’ W I $ tffe. ‘

and,. on,/S-4.2OO9,^Had^G0mpleJtd^2l3%ears^dIf’1sefvice.
^ ft

11.7.2011,, the applicant ,subi^||dpgappUcation to the respoiMent

\
3.

I
Thefeafter, on

!r.
V.

•B*.
authorities praying f6r:-yoluntdiyfretih4p7^ut^pn theprounds tha,t,he pbuldw I£■

not perform his officiaP^bb broperly due^o As5' personal grotfndsf The
'v w ^ I i . ,1?

applicant would^cite .^h^^provisioniibf^^lRailw^; .Board’s circular/ dated
. • '% X S ft

1.6.1981 and t^bat- dated 3.11.1983 to state'that\reti-femeht of an
Vf

employee s3iead'vOf his superanritaati'OtfmLay take place,rfiitheE^on his own 

volition or as a result^of an order‘"passed by a^5bmpe.t€nt authority in

'h *

•V

f-public interest.

According to the applicant, the respondent authorities not only

failed to act on the applicant’s prayer dated 11.7.2011 but also issued a

transfer order dated 8.2.2012, whereby the applicant was transferred

from Howrah to Katwa. The applicant would submit that he should have

been deemed to have been retired automatically after completion of 3

months w.e.f. 1.11.2011 which was his intended date of voluntary

retirement.
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On being aggrieved by inaction on the part of the respondent 

authorities, who did not treat him as a retired employee, at the end of 

notice period of three months, the applicant moved the Tribunal in an 

O.A. No. 1579 of 2013, which admittedly remains pending for 

adjudication. That, during the pendency of the said Original Application, 

an Office Order was passed by respondent No. 2 to the effect that the 

applicant’s claims for voluntary retirement w.e.f. 1.11.2011 is

unacceptable on the ground that the applicant continued to serve after
■ «v

» l . « *•*' ” . I,

submitting his prayer, for - ypluntary /retirement. ' According to the

applicant, he should have been deemed to have vdluntarilyvretired w.e.f.
Gtjr&W . ........

1.11.2011/9.2i;2t)12, and,;.?h^nce, the cbmihunication of the respondent
- ' \ \ I s /'1%, \

No. 2, is not tenable m^the eyes^o|l^w^eh^f4ie^d attend^,oififee upto

8-2-20^- \

l Th?.applican#5Hir®S^^SBMaHniunds in support of
..r*' 'i C

s.
■this claini" namely, that:

(i);: The applicant -’ should have beenvjdeemed to have retired

; automatically. at tfi^nd^fihe ,̂Stice--!penb'd;ji

Jr' : i "1

t-

The applicant’s' prayer for seekirfg, voluntary retirement was 

s .pending till 5.2.20T4 „with,.the^respondent authorities hence,
O'

the-applicant’s voluntary retiremeht ought to^eSmmence with 

effect frdin?.9.2.26i27,wherefr(3frrhe went5<6ff his duties.

(ii).

V.'-'
r1 -

Per contra, the respondents would argue as follows:-4.

(a) That, as per statutory provisions, once application for

* voluntary retirement from service be filed, the incumbent cannot

continue in his service but in the instant case, the applicant

continued in his service till 8.2.2012, even after his proposed date

of retirement from service i.e. 1.11.2011, and, as such, he
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admittedly waived his own application/Notice of Voluntary

Retirement from service.

Considering the service records of the applicant, the 

competent authority, vide Office Order dated 5.2.2014 (Annexure 

WA-4W to the O.A.) rightly rejected his application/notice for 

voluntary retirement from service with effect from 1.11.2011, 

inasmuch as the applicant himself continued his service even after 

proposed date of voluntary retirement from service.

(b)

(c) The applicant’s^ hofice-^of lvorluntaisy. retirement

accepted andXlfat there is no such illegalityfend/or Irregularity in
? ■r:'* ~ . ** ■

-‘"TV'■£> "'v
the said order as challenged by the applicant.

The respondents^wourd^h^nce krgi^e^th.d't^e^riginal'^A^plic^ation is 

mceived and thfesameTj \

TheMssue for|^juEfca^l^b'^fore^^fTWli^tIiaV the applicant was

l : " 7 I
deemedffo;.have retired w:eT..4'.dT.20J4^asper hianotice and’/or w.e.f. 

Z 'r<^ ^ § * \ X ^ $
9.2.20l^as per his date, • / f \ \ ^ ^ |

6.1. Vhe applicarff~K&s reliSd4on.vRailw^ EstaBli'shment Rules and

cannot be

\

s' \

5. '•

Labour d^aws wherein Mhe ^scope of premature retirement vhas blen laid
\ / / 

down as follows^. ' ^ / /

“ Premature^retiremeht5 means jthe>retirement ;of an eifiployee ahead of 
attaining thetage of'superannuation either on his'or her-i'own volition or as a 
result of an order;,.passecTby*the,competent,authority inpublic interest.”

—...
6.2. Judicial pronouncemehfs^have^laid^down the ratio in the case of 

voluntary retirement.

In Power Finance Corporation Ltd. v. Pramod Kumar Bhatia,

1997 (4) SCC 280, it was held that it was a settled position of law that

unless the employee is released from his duties after acceptance of the

offer of voluntary retirement / resignation, dual relationship of the

employer and employee does not come to an end.

Ml
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It was also held in the case of Union of India v. Gopal Chandra 

Misra, 1978 (2) SCC 301, that a complete and effective act of resigning 

office is one which severs the link of the resignor with his offices and 

terminates his tenure.

Similarly, in State of Uttar Pradesh & others. V. Achal Singh

(2019) 1 SCC (L&S) 677, the Hon’ble Court had held that there is no

unfettered right of voluntary retirement after serving notice period. The

Hon’ble Court had ruled that voluntary retirement is not automatic on
* _ -s \ C f ir*expiry of notice period and appointihgiauthoiily has to accept notice for

' ' " # S - /

voluntary retirement which can be refused on grounds.6pf public interest. 

Right to retire->fis not absolute as in ca'se oT-resignation since voluntary 

retirement.^with reti^ benefits.\ j ///^ \

■The^Hon’ble Gburt fui^hehherd't&^t^tfie coilcept of lilperty “not to
]"■ _ ;

serve in^public interest' "ii^hot^a^&^t^^iincet retirement carries 

pecuniary’benefits wKichxanf^^a^lS^.nH'ers. W

’ ' j*3 / i s % \ X. f
In the instant matter! it.is clearly established that, after^the ekpiry

\V^;' | S }
of three months ^.^frw l^fe^hTf^wfifcmwas^tKIi-^intended date of 

voluntary retirement *-of .the applicant, there/was^rio severance of
' . v ", „>■ / /

relationship betweemihe employer,and„the^mployee.fc. /
:

The applicantvadmittedly accepted the fact,-when -lie rejoined his
.. *»

service and continued to be in serviee tiirs. 12.20T2, whereupon, being 

transferred from Howrah to Katwa, he decided to stop attending his 

duties on the plea of his earlier notice of voluntary retirement.

—i**I ‘L

6.3. ‘

y

6.4 It is a settled principle of law that no one is allowed to probate and

reprobate simultaneously on his cause of action. Had the applicant not

rejoined his duties and continued to insist that a decision be taken on

his prayer for voluntary retirement after expiry of the notice period, the

respondents would have had to explain as to why they had failed to

4x
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accept or reject his prayer for voluntary "retirement. In the instant case, 

the applicant has himself gone back on his prayer for voluntary 

retirement by rejoining his duties and in continuing to attend to his
i

V

duties until the issue of his transfer orders, waiving therefore, his right

to deemed retirement.

Accordingly, the matter, being devoid of merit, deserves to be7.

dismissed.

As submitted by Ld. Counsel for the applicant, earlier O.A. bearing

No. 1579 of 2013 has becoiril mfructudul and i-s'disnSissed accordingly.
!& % \ “ # •# .... V

There will be-ho'Orders on costs. ' ^
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