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CENTRAL ADMINISTRATIVE TRIBU.NAL' L
KOLKATA BENCH, KOLKATA

No. O.A. 1129 of 2018 . . Reserved on: 24.9. 2019

M.A. 683 of 2019 . Order dated 1‘_} 4- ;Q{q
~ Present Hon'ble Ms. Bldlsha Banerjee Judicial Member

Hon’ble Dr. Nandita Chatterjee, Administrative Member

Dr. Alok Vajpayee,

Son of Late Ganesh Prasad Vajpayee, -

Aged about 61 years,

Director Professor, Public Health,

All India.Institute-of, Hygiene & Public Health,
Under theaDlrectorate Geheral of Health Services,

T}Tes,plrector Generﬁ 'of H;e"é:l
, @fﬁce S SENirAT B Bhaw;gn,
‘New ]%Elhl*— 11@"SH; *

er

fi"‘i@‘trymﬁmﬂealt s F11y Welfare,
Nirman Bhawan,
New.Del_hi -110 011.

-4, Dr. U: K\’Chattopadhyay,
Director,
All India Institute of Hyglene of Public Health
Kolkata, : :
110, C:R.-Avenue,
Kolkata— 700°073.

5. Dr. Nandini Sharma,

Director Profession,

Maulana Azad Medical College -
Department of Preventlve & Somal Medlclne,
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2, Bahadur Shah Zafar Marg,
New Delhi - 110 001.

6. Union Public Service Commission,
Through the Secretary,
Union Public Service Commission,
Dholpur House,
Sahajahan Road,
New Delhi — 110 069.

7. The Secretary to the Govt. of India,
Department of Personnel & ’I‘ralmng,
North Block,

New De}hl_ - 110 001.

Foli
‘.. 1
5:

(c). An order hﬁ??iri“ﬁ“gm%at the qconstltutlon of 4 elecuon Committee and its '
‘recommendations are bad m‘*"‘"lsa"ﬁwm'dsﬁtz?rﬁﬁﬁe may kmdly be quashed. '

(d) An order quashing. . and /or setting a81de the appomtment of the’

Health, Kolkata made on the basis of the recommendation of the Selection,
Committee.

(e) An order directing the respondent authorities to consider by holding a
proper selection the case of the applicant for appointment. to the post of

Director of All India Institute. of Hygiene & Public Health, Kolkata and to extend.
i the appointment to the applicant as the Director of All India Institute of Hyglene .
4 : & Public Health, Kolkata w.e.f."the date the respondent No. 4 was appointed'as
il . the Director with all consequential benefits. '

] ,r.! | {f) An order directing the official respondents to produce/cause product:on"
:j - of all relevant records.

respondent No. 4 as the Director of All India Instituteé of Hygiene & Public
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(g) Any other order or further order/orders as to this Hon’ble Tnbunal may
seem fit and proper.”

2. Heard both Ld. Counsel. Both the official as well as private

respondent No. 4 has filed their replies to the O.A. Further, the
respondents have submitted clarifications in response to directions of the -
Tribunal dated 26.8.2019. Ld. Counsel of the applicant has filed his

written notes of arguments.

3. The submissions of the applicant, as advocated through his Ld.’

~
.

Counsel is that,

(a) The applicant ha %ﬁ:{:"”’j@l@%d k3

ACI%/ Afﬁél%s were bE s ol

DPC*“d‘dmhot consader Ehe &
% e f:
there%fter prefe,s" Xe . N

P 3 ‘ \ ;
vy

orders é%ted% 9'}5‘:’20#1 -»,.4#‘;" d %
. {‘%

“As s&@h tl'v;?ncryptlc admmlstr e deel s'on fall foul of A
_of the Hén’blewkpex Colft. ,;It”woaild be futﬁe“fe’%gegruse if ¢ ret

the M1mstry once%”agam to glvé & életa.ﬂe&» répresentam Ingte:

to direct th% x%concé?ﬁed authority to refer th‘éwmat'

concerned respd'*hmble Ibi‘.-"‘Fécommemdmg ACP beii®fits to re-consider the
matter I the light of t‘hfe:%rmpresentatlon dated 4:8%5011 made by the: apphcant '
and that too in the wake of fﬁ?’%mtenaahare ‘found set out in the said O. M S
dated 2008 and 2010 and also the-minutes of the meeting of the Committee -

cited supra as expechtlously as possible, preferably within a period of 3 moriths

- from the date of receipt of a-copy of this order and communicate the result to
the applicant 1mmed1ately thereafter.”

(c) Thereafter, the applicant was granted his promotion as Director

Professor w.e.f. 3.6.2010.

(d)  As he was denied promotion w.e.f. 29.10.2008, the apphcant filed

a Contempt Petition bearing No. 64/2016 arising out of O.A. No. 116 of

2013, upon which, the Tribunal, having issued the show cause notice,

bt



directing r@spzﬂdem}w No.. ro' 1,

4 o0.a. 1129 of 2018 with m.a. 683.2019 .

the applicant was granted‘retrospective promotion but the benefits of
such antedated promotion was not granted to him Whilé assigning his
seniority in the. seniority list of Director - Pfofessor in the Sub-cadre
Teaching of Public Health dated 23.5.2017.

(e) As the applicant’s representation thereon was not ‘considei'ed, the
applicant once against approached the Tribunal iI[l O.A. No. 1152 of 2017
which was disposed of by the Tribunal dated 17.,8.2017 by directing the
respondent authorities to.consider the pendmg representatlon of the

.....

applicant and to wextend.ﬁ%u)én%*fﬂ%sil&'lg f @”%‘S?Ethe ap“phcant s grievarnce

was found to'be gen ihe. %
fobe B .. @*

«w ’ﬂ‘ﬁ?

"dent au nags,; heve 6 appomte% jumor as

'y “\, e T
the speaklng “‘(arder as 1ss1aaédf @1%‘ *f 32t 11 As e sai
*:c., gl
% . el
applicant was once again constramed’to approach this Tribunal in the
instant O.A.

The applicant has advanced, inter alia, the following grounds in
support of his claim:-

(a) That, the appointment of respondent No. 4, purportedly junior to

him, is the result of arbitrary; malicious and opaque decision -

making; and ' ‘ M

=
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(b) That, the action of the respondent authorities are violative of the
provisions of CHS Rules, 2014.

4.1. Both official as well as the private respondent have filed their

replies to controvert the claim of the applicant, as\ follows:-

(a) The post of Director, AIIH & PH is a duty post in SAG Grade and is

not a promotional post.

(b} That, a selection committee would be formed with the Cheirrnan/ |

Member of UPSC as the Chalrman and the: Secretary, M/o. Health &

Family Welfare and othe %n‘i’iﬁeqj@x:rl‘laers‘=E -er,;; recommendmg appomtment in

the posts of” Sp%ml"* %)uector General of He }gﬁ?“@erwcesl Additional

¥

Dlrector Gene%‘g? of HealthdéSe%mqe Noi' Head**’oﬁ*lnsﬁtutmns /“fj_,‘

iy "ﬁ e,
E: g{aﬁg; i

.f:‘:gnization
%0 :
/ NatmnalriP;ogramme‘%““*whmh%; ’%@ E}:r‘? ? gf;IAG ‘g

T

() ;AS ‘tfhe post gm m .\%

WW

,r %, mgstr ;#,4 ;;. W&;‘E%@% ‘e:?‘
the | “Seci*etaxy Health : 1’}‘Ad.ral“uon“

mernbers élong w1th rece

A ¥,
‘: g

Accordlf‘fgly, ;the"*sels%tmn committee meetm‘fz d*e?’ted ;
’3:« '@ ,f” £ T o ‘&%
selection of a sultable ofﬁcer"’fen..thgwpost"ﬁf Blrec’cor oﬁ AIIH-/*& PH was

,g”,” '3‘:-4‘ H Ts ,'r g .. ) ;é
‘vﬁi ﬂ

v 2 ‘
held under the%Chalrmanshlp @fath h S t‘refary Hé’alth,ﬁat’he then DGHS

......

Ty e
as well as the then “’Addltlonal““Secretary ’Health asn members and, that,

q...
g E

uﬂ.\&

"'1:5,&,, R B f.jfk

such committee was formed as per CHS Rules, 2014 for selection of
Direetor of AIlH & PH.

(d) That, aceording to the gazette notification dated 7.4.2014 (Schedule
i of the CHS rules), the post of | Director-
Professor/Dean/Director /Medical | Superintendent/Additional Medical
Superintendent comes within the purview of SAG grade of Rs. 10,000/-.

Hence, the post of AlIH & PH is a SAG grade post. -

it
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() That, the Ministry of Health & Family Welfare had informed the
applicant, vide letter dated 19.9.2019 (Annexure R-7 to the reply of
official respondents) that, the appointment of respondent No. 4 to the
post of Director, AIIH & PH, Kolkata has been made under standard
practice and procedure.

4.2. Respondént No. 4, who is the private respondent herein, and who is
the Director, AllH & PH, Kolkata, has, in his reply dated 25.7.2019,'
reiterated the contentions .of the ofﬁc:1a1 respondents that the post of

?jSAGqﬂgfadJ pd%tﬁ’and “that

45, .. h

. the selection

sg.‘%‘ A e
committee const1t ?ted to select the Director, AIIEH .&“ li’f-I«g was indeed

“44

"!'W}

art,
e SR ST A
LA '

. “;g«s |
.,ég:,%; Y
as

icati fiought by th‘ i

»z‘Qe

constitutéd as’

M

0
Ty
ﬁw'@*‘%

& ée“’clarlﬁe as follow;

ST

B -:"v:.k qi . P .
#In Schcdule Iera‘?"%ys Ru

ngc?fwAdmlmstratL, Gré-gde f ;'

4
\

ff Floating Posts

%: & g{’ ""Qo gﬂ&‘g ?&
ir€ctor Professor or Dean or Difector orf edé?cal Supermtendent
‘“ﬁao%r A(idmonal Med*i'ealszupen“ﬁTendent or Pnr:écg:}pal} ,ﬁ;

Bu» ,.y‘.r [y

,% -s ) A "_a
T The post*»c;}if ilrectormA‘-{H:I & PH,,,K‘opfkata #is a duty post of
e vTeachxn’g,sub -cadre ‘of CHS in SAGga§ speczﬁ’grd in Schedule II of
C\é"ntral Heal‘th&Sg_x:,yme Rules~¢2ﬁﬁ4 andmnot a promotional post.
Any SAquevel officer or Teachmg sub«ﬁre may be posted agamst

the post. R IR *__,.U’lWWm

(ii). Whether the post of Director, AIIH & PH is a selection post-or a
non selection post {as claimed by the applicant) to be filled up on
the basis of seniority or suitability as mentioned in para 5 of the
order dated 09.03.2018 of the respondent authorities.

The post of Director, AIIH & PH is a non-selection post at the level
of SAG (Director Professor Level).

A Selection Committee under the Chairmanship of Secretary
(Health) met on 31.8.2017 to decide heads of various institutes including
the post of Director, AIlH & PH, Kolkata, wherein the name of Dr. Alok
Vajpayee, Director Professor (Public Health} was also considered for the
post of Director , AIIH&PH. The Selection Committee considered the
names for appointment to the post of Director, AIIH&PH, Kolkata on the

basis of: (_L,L
/
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(@) Seniority of the officer;

(b) Work and conduct;

{c} Professional standing; and’
(d) Managerial capability.

(iili) Respondents shall clarify how the inter se seniority between
different teaching cadre is maintained.

Central Health Service maintains seniority list of Teaching
Specialist in their respective specialties. A combined list of officers in the
order of their seniority was prepared for administrative convenience and
placed before the Standing Committee.

(iv) That whether ‘the appointment to the post of Director
(selection/non selection) requires consultation of the UPSC.

No. The post of Director, -AIH&PH, is filled by posting a Director
Professor at the level of SAG and does® ‘not, require consultatzon of the

UPSC.” “o
]
5. The pnrnarya 1ssue “for a
respondent authormes had ablde“élii
x;;*. P A %a
% A R

reSpon&engNo 4 to the Aol

selectlon

clamgledﬁby» the applic“‘ant

-;f.‘ RN 3o AL T R,

Atgthe outset':@wemrefer té"’;“ e G SR

1)

2.‘
k1
oy,

“ *%g, Shor{ »ﬁt‘le and“fgugmmencement - (i}ﬁ{ﬂ

¥

(2) %eﬁnit1ons - Ingthese rul"“’""ﬁ‘ﬁless the context othermse r‘; qun'es -
(a) “Comrmssmn means»the:Umon Pubhc,%ervme Commlssxbri,
(b) “Controlhng*Authonty” meanszthe Govemment Bf Ind1é$1n the M1n1stry of
Health and- Famﬂy Wélfare; W,,.,w’”“ '

(c) “Departmen«tal PromoﬁbnwO@mmxtte?’ﬁmeans afC roup ‘A’ Departmental
Promotion Commlttee“wspemﬁed in SchedulesIV" for considering cases of

««««««

promotion on confirmation in Group=A»pEETs of the Service;

(d)  “Duty Post” means any post, whether permanent or temporary, specified
in Schedule II; '
(e) “Dynarmc Assured Career Progression Scheme” means the scheme

formulated by the Controlling Authority for time bound promotlon of the officers
of the Service without taking into account the vacancies, on such terms and
conditions as may be specified by the Government from time to time;

(H “Government” means the Government of India;

(g) “Grade” means any of the grades specified in Schedule I;

(h} “Public Health Qualification” means a recognized public health
qualification specified in any of the Schedule to the Indian Medical Council Act
1956 (102 of 1956);

{i) “Schedule” means a Schedule to these rules;

G) “Scheduled Castes” and “Scheduled Tribes” shall have the meanings
respectively assigned to them in clauses (24) and (25) of Article 366 of the
Constitution.

(k) “Service” means the Central Health Service.

W _ S e
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L “Sub-Cadre” means any of the four streams of the Service, namely,
General Duty, Public Health, Non Teaching Specialist and Teaching Specialist,
as the case may be;

(3) Composition of the Service - All duty posts, included in the Service
shall be classified as Central Civil Service Group ‘A’ and the Grades, Pay Band,
Grade Pay or Pay Scale, non-practicing allowance and other matters connected
therewith shall be as specified in Schedule-I.

4} Authorised strength of the Service - (1} The authorized strength of the
duty posts included in' the various grades of the Service on the date of
commencement of these rules shall be specified in Schedule-II.

(2) After the commencement of these rules, the authorized permanent
strength of the duty posts in the various grades shall be such as may, from time
to time, be determined by the Government.

{3) The Government may make temporary addition to, or reduction in, the
strength of the duty posts in the various grades as deemed necessary from time
to time.

(4) The Government may, in consultation with the Commission, include in
the Service any post other than_those included in Schedule ~ II or exclude from
the Service a post included 1n the said Schedule. ;

(5) The Government may, 11n§consu1tatlon,mt1}gthe Comnnsswn appoint an
officer whose postﬁf&mc}ucfed mn the ngce dhder stib-rule (4), to the
. appropriate gr;a'de%oi%ﬂle Service in a temporary 'gapamty or in a substantive
| capacity, as rna;"*be deemed fit, .andfix_his seniority m#ﬁ’le grgﬁe after taking
: into accounﬁ}contmuous regila * et the, analogous grade.
(6) Ten * percent of th%al um‘ber of S in each Sub-@adregof Service
shall be included in th& er\'r'lce as “ a1n1ng or le or deput&: ion restrve.

5. Me"mbers ofy e Service %‘(17 'I‘sl;xe follo ng crsons shali*Be gnegr‘;lbers of

.....

der“;;u e¥6; arl

(b) persons a& ointedito di‘lt
£ (¢} " persons aphointed to dUIEDOSTSE er rule 7. &
i (Z)WA person-ppomted uf"‘ 2 eb) of sub-" le (1} sﬁ‘al‘l’ ongsuch
¢ apﬁ‘mﬁtment be *' cnc er SM¥the,Stuvice in the#appropriate
i *}apphcable h1rn as spe ﬁn } Sc qg & II? ol
| (8) A person app qxﬁ‘ted undé‘} &ause‘(c) ofﬁé?')‘* (1) shall, be‘#the Me; ber
thé%Service in they ppropnat 'grade apphcable O him m Schcdule - Wi from
th wdate of such appdigt

;
‘ Iy, 5 g
% ...x’h v » ¢ X
. P 1, g

% AU e AT oo

8*(1) Semorlty Th ,%relatzve seniority of memb qrs o.fffff he erv1ce appomted to a
grade in the&‘r respectlves Sub-Cadres or in the respectl speexalty gf the Sub-
Cadre of the Semce as the.case may be, on, the ¢ date of%&mm{ancern Ent of these

rules shall be%as detenmne M“'“‘the Government kY
:r ‘n *\ )

By
M \:«;? ‘

" 3’

Prov1ded that if the"'v sem%nty of ¥ any suchf“?fember had not been
specifically determlr?édmon the said date, the samé*shall b€ determined on the
basis of the rulés goverr‘;ﬁl'g%ﬂieﬁi:g(auonmoffsﬁonty as’ﬁ:vere applicable to the
members of the Ser‘iiice.qprxor to the comrncncement?gf*these rules.

PR o it sy TR s
(2} The seniority of ofﬁcers appointed to the Service other than those
appointed under rule 5 shall be determined in accordance with the general
instructions issued by the Government in the matter from time to time.
{3) The seniority of persons appointed to the Service in accordance with sub-
rule (5} and rule 4 shall be fixed in the manner provided therein.
| (4) The seniority of a person in all the Sub-Cadres who are promoted to the
posts upto the level of Senior Administrative Grade shall be same as the relative
seniority in the lower grade within Sub-Cadre from which they are promoted;
(5) In cases not covered by this rule, seniority shall be determined by the
Government in consultation with the Commission.”

i X X X X X

i
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SCHEDULE II
[See rule 2(d) and rule 4)

HIGHER ADMINISTRATIVE GRADE

S. No. - Designation Number of posts (2014)
MINISTRY OF HEALTH AND FAMILY ‘
WELFARE

1. Director General of Health Service 01

2. Special Director General of Health |02

Service (Public Health and Medical
Education of Medical Services)

3. Additional Director General of Health | 16* :
Services or (Out of these 6 are
Head of Institutions and Orgamzatlons or | floating posts)

National Programmes

4. Senior Administrative Grade, IS i
Other Posts (PB:4=R$; 34,400-67.000 th ey

e

Grade Paysof Rsk 10000y & F o A

! %1%1 p t &
L %{I) 1* Teaching Spemahst Sub- Cadre i
N S Floatmg- g%ts i
'@5 § [Dlgqggtor-’"—g of¢ sso{or{@ean or
Diféctor % or & JMedical

gy, | gtSupenntencfienﬁ or !@ddltwﬁ‘al
ed1ca1 he Supeniﬁtendent S
Pringighl) '%bv b wﬁ _M*"”"%%

¥
S, 'g ‘;Efcld St selec‘laon and rfi'immum
N, a‘; # %;ﬁ' K recruitment  for kquahfymg serv%‘ce .
o. T ‘a A %, | promotion e N ra
1. Teachfﬁg ‘fSpemahst EN o e R ra
Sﬁ‘b Cadi'e POStS gim | o -k ﬁw ¥
i “s’*‘ 'Jﬁ ,.'s’*«’f"»*- RN _?f““"li e JA"
S, LR A L
(a) Semor S Piofbtion ™ %y ProfeSsors if Pay Band-4, ‘Rs.
Acinumstrahve,,,, selection w1thout 37,400- 677000 with Grade Pay
Grade ™. “takingeswsifito | of Rsz*"%v700 with seven years
""’?‘*’7«%\ ,account M%qureylw service in the grade
{ieateics=tailing
which by direct
recruitment
(b) Professor Promotion by | Associate Professor in Pay
selection without | Band -3, Rs. 15,600-39,100
taking into | with Grade Pay of Rs. 7600
-account the } with four years’ regular service

vacancies failing | in the grade.
which by direct
recruitment Note - the period of Senior

: residency before joining as
Assistant. Professor in the
Service shall be counted
towards computing the total
experience required for the
post of Professor or Associate

bt
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professor in accordance with
the regulations - made by
Medlcal Council of India

X . X X X

SCHEDULE - IV
[See rule 2(c) and 6(3)(i) and 6(5)]

11 TEACHING SPECIALIST SUB-CADRE POSTS

(a) For the post of Senior Administrative Grade
{i) Secretary, Ministry of Health and Family Welfare Chairman
(ii) Director General of health Services or his nominee Member

(iii) Any Additional Secretary in the: wMmlstry of Health Membex”
And Family Welfare _ )

\(ernphasm supplied)
?‘:g "
From. the fperusal o e
) -’*:ﬂw{}, . L Bral o

clar1f1cat1ons offered by,,gtf'*‘"' ,
. %

st
20 El% read* Wlth the

butﬂ. cog;ld be b atee ~-:’7 wthe. “*‘ onglrgctor
.,, "E"rflé‘:““‘ " A ‘( i : R %, ) - -: ‘: o %

Professo 71 ' Addltlorﬁl‘?liﬁ Médical
r'.:: . ; éwﬁl‘

: M

_ ategorlcally Sffirm éd by
.o‘- i ” P Ww %
otxx’onali,pﬁs"’rand thaté being

in the nature "@f‘ aﬁf*ﬂgatmgx,post any SAG level ﬁfﬁcer 0%‘*tl’ir33’l‘each1ng Staff
T M'F o By
5 «nﬂ?d T, T F

i

_,,:»% phes

the respondents thatgthe pos TS ETSE

‘%

'“"m g 4 ?”E”?e 7 ? ’?i ﬂ“ﬁ ﬁg
Consequenﬂy, thearpost not bemg a prom@tlonalﬁne the issue of

W

m’w "m-‘,,‘ o .
seniority per se cannot’ beuthe prlrnaxy cr1ter1avm*ﬁec1dlng on selectmn to

P

"\“'““‘ AR T ﬁ:m

the said post. The basic principle, as affirmed in the supplementary reply
of the respondents, is that the selection committee would recommend the
name to the post of Director, AIIH & PH, Kolkata on the basis of
“seniority-cum-suitability”.
6.2. The respondents have clarified both in their speaking order dated
9.3.2018 as well as in their reply, that, the seleétion committee which
was constituted as per the provisions of Schedule IV to the CHS Rules,
ke

~
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2014 was correctly constituted ;émpfiéing the Secretary, Ministry of
Health and Family Welfare as Chairman and the Director General of
Health Services as well as Additional Secretary in the Ministry of Health
and Family Welfare as members.

The said selection committee also decided ab initio,. the criteria to
decide on the seniority cum sui;cability of the incumbents in the zone of
consideration. Such criteria, as revealed in thé speaking order dated

8.3.2018, were as follows:-

B, ) ? g :
N-1s) analysm of*ﬁndmfg;si’?x

o5

the ff:ollo? ,ang conclu ‘1on Szt

¥

L3 ~”*5w.4;,‘.~

,5‘;« s m

com:mumcauon_ date%f": LCpiek:

of’ ‘t;h{ Koffﬁclal respondents 2
rﬁ&“ . ,

J’ﬁ‘, '* "i 7"‘!«- £ L Mﬁ. "r"

~A,,he selectmn zcommlttee was const

g, '::‘ ;"i.

2014. ﬁﬁﬁ*

1,.

"‘er

- Scheé dule 1‘\‘7~@f CH

S Rules"

-“'a e, ..yma‘#

TRy 2 AR m‘b"""

(i) The post bemg Jon- promotlonailv,,).,,h‘ad to be filled up by an

Q""“quq.m AR

incumbent, who would be the best among those in the Zone

of considerat;ion on the .grounds of seniority cum suitab'ility.'
(iv) The selection committee had decided on a set of cﬁteria to be
applied to all incumbents within the zone of consideration to
make proper recommendations for the post of Diréctor, AllH
_‘y&. PH, Kolkata. Hence, the allegations of opacity and malice,
_ aré not substantiated.

bof

D
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6.3. Selection and promotion are basically different concepts.
Government, as the employer, is the sole judge to decide on the method
of selection to be adopted for filling up a selection post, so as to decide
who is the most suitable candidate for being so appointed. |

In Dr. Jai'Narayan Misra v. State of Bihar, AIR 1971 SC 1318,
the Hon’ble Apex Court ruled that since the post is admittedly a selection
post, senioriry was not relevant in making the selection.

In State of West Bengal v. Manas: Kumar Chakraborty, (2003)
£ P pa e
2 SCC 604, it was held, thatwv(’iherem"hg posf".‘j;sv@ sele&tion post, selection

- *m% e s:”’ .
should- be on ment%cum semorIty and when merréﬁs.rcon&dered on the
bi-..;‘i‘ - r *1’14,

§e, e *F’ “‘%‘ﬁm
basis of past record cred1b1%ty%andi con 1&%’”’“

iy

ell Mthe%rsensmve

nature*of t{l;re Post, thefde annot bé"fg ‘u],te'a

7 - {":’g&i‘ ;% B ‘lf'ks. : g
7 Mgéea@mnculmly,kﬁtg?*dl%% ﬂGOUt of Indi% v. C.
e : ; # =
Dinakar»lﬁ999 SC(%%’(LF'&"’S) 96 Unionagrof I?%dia,

7

=

W ~=:r'~ f e,
1998 (1fiscc 226, ?h H@ﬁ’%l,gw of t’ihi‘eé%’ ol

ri: L tﬁ o :
%“ni . .?...We are, th refo‘” re, una fe ﬁo vgﬁcc&at th‘.~‘-ontent10n of the respondent
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SCC 17, the Hon’ble Apex court has ruled thatwwﬁere the post should be
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filled up by promotion or by selection is a matter to be governed by
promotion and recruitment rules, and, as long as the rules are valid, the.
Courts will have little jurisdiction to interfere with it.
In the instant matter, the applicant has not challenged the rules of
CHS, 2014 which continues to retain its validity.
In his written notes, Ld. Counsel for the applicant tried to reason

(with reference to DOPT instructions) that consultation with UPSC was
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mandatory as promotion to revised pay scale of Rs. 12,000-16,900/- and
above are by way of selection and not seniority cum fitness. A reference
was also made to para 7 (page 852) of Swamy’s Establishment &

Administration, as follows:-

“7. Where the promotions are to be made on ‘non-selection’ basis according
to Recruitment Rules, the DPC need not make a comparative assessment of the
records of officers and it should categorize the officers as fit’ or ‘not yet fit’ for
promotion on the basis of assessment of their record of service. While
considering an officer ‘fit’ guidelines in Para 6.1.4 should be borne in mind. The
officers categorized as it’ should be placed in the panel in the order of their
seniority in the grade from which promotions are to be made.”

This logic is not convmcmg Once, the Recmltment Rules specifies
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and that respondent No. 4 would be the reporting officer of the applicant
while his ACR/APARs are being finalized. In State Bank of India v.
Kashinath Kher AIR 1996 SC 1326, it has been ruled that confidential
roports should be written by a superior officer who supervises the
performance of employer reported upon and, that, the reporting authority

should be the immediate superior officer.
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Admittedly, respondent No. 4 is not the immediate .superior officer

of the applicant.

Accordingly, although we are of the considered view that the claim
fails, we would direct the respondént authoﬁties that the respondent No.
4 should not be entrusted as the reporting officer of the applicant and
that the reporting officer of the applicant ought to be the next higher

level authority and his next immediate superior.

With these directions, the O.A. i§ d1sposed of. There will be no
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