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CENTRAL ADMINISTRATIVE TRIBUNAL 

KOLKATA BENCH, KOLKATA

Reserved on: 24.9.2019 
Order dated: ^

No. O.A. 1129 of 2018 
M.A. 683 of 2019

HonTole Ms. Bidisha Banerjee, Judicial Member 
Honble Dr. Nandita Chatterjee, Administrative Member

Present

Dr. Alok Vajpayee,
Son of Late Ganesh Prasad Vajpayee,
Aged about 61 years,
Director Professor, Public Health,
All India Institute^.of.Hygiene 86 Public Health, 
Under the«Directorate General of Health Services,

.1
a!

II ^
i ■ c■E

vernment of India
fflWi^teif^^Heaith^rFatnily Welfare, 
Nirmah Bhawan,
New Delhi- 110 Oil,

A. Dr. U.-K. Chattopadhyay,
Director,
All India Institute of Hygiene of Public Health, , 
Kolkatay
110, C.R. Avenue,
Kolkata - 700 073.

5. Dr. Nandini Sharma,
Director Profession,
Maulana Azad Medical College,
Department of Preventive & Social Medicine,

m;
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2, Bahadur Shah Zafar Marg, 
New Delhi - 110 001.

6. Union Public Service Commission 
Through the Secretary,
Union Public Service Commission, 
Dholpur House,
Sahajahan Road,
New Delhi - 110 069.

7. The Secretaiy to the Govt, of India, 
Department of Personnel 86 Training, 
North Block,
New Delhi - 110 001.

-M

JZL *

Mr. S.K. Dutta, C^iSn^elFor the AppMcantj^^ ^ 

For the Resporjfents

r

jtf

/ t
f&I

PerlDr. jN&ndita

I Tl^^pplicant^ag,
h •%

ii •a !<3 r■€i
.dtn%is®a^^ Trihunalaa^t. .#985hder Secti(litigkticl :tle $*% .#!•

1*3 ;!
praying for the fgJ*Ig^S|^:efi^i

%%8 ris

dr holdin^phat the applicant i^en^i^edt&ib^considSred and 
api^mtefiy&jra^ Dinner of All India Institu^of Pu^c Health,
Kol&ta. \ ***

“(I).I Ah

t \i'
nlS-‘M

^irder^iolding^ rf me ^^pond|nt‘No. 4 as the 
c HegKh, ®&ta is bad in law

(b)
f®|ner*Director bi^^l Ind!^festittftei 

and the sanrei^ay .lan^^e :quashed and set asid^T

An order holdTh^^hat the constitution o^th^Selection Committee and: its 
recommendations are bad may kindly be quashed.

. (c)si

!v An order quashing and/or setting aside the appointment of the 
respondent No. 4 as the Director of All India Institute of Hygiene 8s Public' 
Health, Kolkata made on the basis of the recommendation of the Selection, 
Committee.

(d)

(e) An order directing the respondent authorities to consider by holding a 
proper selection the case of the applicant for appointment to the post of 
Director of All India Institute of Hygiene & Public Health, Kolkata and to extend 
the appointment to the applicant as the Director of All India Institute of Hygiene , 
& Public Health, Kolkata w.e.f. the date the respondent No. 4 was appointed as 
the Director with all consequential benefits.

(f) An order directing the official respondents to produce/cause production 
of all relevant records.

h1

f
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.
jil'
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(g) Any other order or further order/orders as to this Hon hie Tribunal may 
seem fit and proper.”

Heard both Ld. Counsel. Both the official as well as private

respondent No. 4 has filed their replies to the O.A. Further, the 

respondents have submitted clarifications in response to directions of the 

Tribunal dated 26.8.2019. Ld. Counsel of the applicant has filed his

written notes of arguments.

The submissions of the applicant, as advocated through his Ld.3.

Counsel is that, *
if%

(a) The applicant
% 3t(

s an Assistant

Professor in' All I
• /

HfH&PH) a#%dhereaftef as
£• &i sv f

Professor ifiNhe sub mmmi %f ■ *%> %k£

(b) |W«accord#^«
4' '

apple
;

I
ACIf/A^Ms were betfe^Sendfi.k

3
r*;DPCldifeflot considering meantpfjpBca^it w Ife^omotion.- T

^ i: “

spfflBars m
Erecting as follows

M
I

if videthereafter prefer ^as^disposeir*r'm jp-
orders %ted

' .if js

J

'■®Uk

f|TT

_ __ _ J%h th^cryptic aehninisti®V^deSfiion fallfifoul' of afq^said decision 
of the Courf^ft^ivodld he futilifQbicise iU0y d^ftion is given to
the Minisfty^nc&igain to 'giv& ^ Set|iled-flpresentation. I^^ad we would like 
to direct tn^pphe^feed .authority’ to refermatePto the Committee 
concerned respSnpiJjle fOT^Gommenddn^^ScP belMts to re-consider the 
matter I the light orihe^gpresentation dated ^^^ul 1 made by the. applicant, 
and that too in the wake of^ttf^riteriasilffl^^re found set out in the said CfM.s 
dated 2008 and 2010 and also the minutes of the meeting of the Committee 
cited supra as expeditiously as possible, preferably within a period of 3 months 
from the date of receipt of a copy of this order and communicate the result to 
the applicant immediately thereafter.”

/% -r

“As s

?' *

Thereafter, the applicant was granted his promotion as Director(c)

Professor w.e.f. 3.6.2010.

As he was denied promotion w.e.f. 29.10.2008, the applicant filed(d)
!l

a Contempt Petition bearing No. 64/2016 arising out of O.A. No. 116 of

1:1 2013, upon which, the Tribunal, having issued the show cause notice,
;•
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ft3 <:

the applicant was granted retrospective promotion but the benefits of

such antedated promotion was not granted to him while assigning his

seniority in the seniority list of Director - Professor in the Sub-cadre

Teaching of Public Health dated 23,5.2017.

(e) As the applicant's representation thereon was not considered, the 

applicant once against approached the Tribunal in O.A. No. 1152 of 2017
,i

which was disposed of by the Tribunal dated 17.8.2017 by directing the

respondent authorities to, consider the’^dti^ding representation of the
i-.

applicant and to ^extentJ^^i^^iiS^ 

was found to be gpkjlhe.

%
he applicant’s grievance

%% a

u

..r k yknibr asai^®^itfes,l; hdwele&(f) The
•r* ll. m Xf

£ ■ichr^tH^%applicDirector, Alffl'&PH,
/

appi^achfe^the Tri^n§yn%

2nc% again0T

’^QlPpChe puntopted-ymor

^liay^SrTt!relti|fd to acclpls th^said
■ - mi

as Direptorf^so an
m&!&

I fej.s^aori®list was rStSfifiecfl'appiintft|it and thegaftg#9! 

(g) lTier^fter, respoti^^
erfnslMrO.A. was appointed as 

icant upo
'••i

the Director of AIIH^PH, Rl
\ ..

the applicant! pj^^rrSdv^W.. No. 1600 of 2
\ V' ^

directing responjlerit^No

■;*T hichmmngjm a
jr-%

Tj^iidSifcWls disposed of
■W

Shed* ana sn^ikin^brder and3 tb^as^a^e
r4s-

%\ -O'
the speaking l^^derl^as iss 37 As jMe said^reasoned and

%
speaking order

applicant was once again constrained "to approach this Tribunal in the

^^pfayer^of^the applicant, the

instant O.A.

The applicant has advanced, inter alia, the following grounds in

support of his claim

(a) That, the appointment of respondent No. 4, purportedly junior to

him, is the result of arbitrary, malicious and opaque decision

CnJ^making; and
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(b) That, the action of the respondent authorities are violative of the

provisions of CHS Rules, 2014.
■i'

4.1. Both official as well as the private respondent have filed their

replies to controvert the claim of the applicant, as follows:-

(a) The post of Director, AIIH 85 PH is a duty post in SAG Grade and is

not a promotional post.

(b) That, a selection committee would be formed with the Chairman/

Member of UPSC as the Chairman and the Secretary, M/o. Health &I
. ’ * i C2 If I**1Family Welfare and othef|me’mbers? mr|:ref&miiienaihgv appointment m

■ % .........**!/# . V
the posts of SpetKlal^ Director General of 

Director GenerSlSf Healthfilrvile of H?a^^feInstitutions

I^ServicI^, Additional
K Siwm

fganization _
11 1 &■

it/ Natibhal^pramme%|whifeh 1. / % if %
(c) |As %e post

-IS
m

Iej¥adfi theiJpM^is^nwhe SA'
#f. fS*

meribe|sJiong with^^|mn|^c^tjl A adminis^^e osts

suchisMedic^S:m^efiJt|riaeh4^L^teS': #
i{, .ftwHB*- djK- -sj, .S’

A'lfordiegly^/the^sel^tion committee nieetif^ dated^S 1.8^017 for 

selection If a s%itabl! officef^foi^he^po.st^f D.irecS- PH

held under th^^h^m_anship^Jf,rfe^& then DGHS

as well as the then'i'Addition£l^Secretary"3Health „a^'members and, that, 

such committee was formed as per CHS Rules, 2014 for selection of

*1

%

I?!•' 1.

<!! was
r. ■!!

'!•
I

i f-:
t

,
f!

.1

1 Director of AIIH & PH.
fi
i: That, according to the gazette notification dated 7.4.2014 (Schedule(d)i:.

}

Director-post ofIII of the CHS rules), theM

: Professor/Dean/Director/Medical Superintendent/Additional MedicalK

Superintendent comes within the purview of SAG grade of Rs. 10,000/-.

Hence, the post of AIIH & PH is a SAG grade post.
ii.t

1 ! -
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' /
;:%/■ That, the Ministry of Health 86 Family Welfare had informed the(e)

applicant, vide letter dated 19.9.2019 (Annexure R-7 to the reply ofr
official respondents) that, the appointment of respondent No. 4 to the 

post of Director, AIIH 86 PH, Kolkata has been made under standard

practice and procedure.

Respondent No. 4, who is the private respondent herein, and who is4.2.

the Director, AIIH 8& PH, Kolkata, has, in his reply dated 25.7.2019

reiterated the contentions of the official'respondents that the post of
&.

*
■Director, AIIH & PH is Ifoat, the selection

■ IK
committee constifSted to select the Director, AlfH^Ss PFkwas indeed 

constituted as^mie^^ | |

4.3. Flirth^in resporfseW me llafi®:afion^feght by th^rE-ib%nal on

io&fe i M1° „
| toiw*a

I Schedu^E^^^ Ri^li 4 underlie hiding

1 S^idhAdministratmpr^e / #' | \ \ % # MJ l1'
I W W / # I I \ w ...» I

^ ‘ 1

m,
4 « i the

•radSS:m
■i-

Wf?.ther casaagisigsjpytfsr °Tfo- iowt
A,) /

\ (Im|;SjGtor Professor or Dean or^Di^ector o^jpeclieal Superintendent 
%$>r Aaditioi|^l M^tealsSuperirfJendent or^Priiicipal)

The pastCi^IHreGtor^fftfW PHajj^lkata^^ a duty post of 

'^achingasub-cadre of CHS in SAG^f spepifiiS in Schedule II of 
Central Hellth®S,^k^J^lgs^26T4 an^^t a promotional post. 
Any §$tG^eyel officer or Teaching s^bs€adre may be posted against 
the post. ■ ■

(ii). Whether the post of Director, AIIH 8b PH is a selection post or a 
non selection post (as claimed by the applicant) to be filled up on 
the basis of seniority or suitability as mentioned in para 5 of the 
order dated 09.03.2018 of the respondent authorities.

%

;k
1

%
>4.
%
%

%%

The post of Director, AIIH 8& PH is a non-selection post at the level 
of SAG (Director Professor Level).

A Selection Committee under the Chairmanship of Secretary 
(Health) met on 31.8.2017 to decide heads of various institutes including 
the post of Director, AIIH & PH, Kolkata, wherein the name of Dr. Alok 
Vajpayee, Director Professor (Public Health) was also considered for the 
post of Director , AIIH&PH. The Selection Committee considered the 
names for appointment to the post of Director, AIIH8bPH, Kolkata on the 
basis of: tML
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(a) Seniority of the officer;
(b) Work and conduct;
(c) Professional standing; and
(d) Managerial capability.

(iii) Respondents shall clarify how the inter se seniority between 
different teaching cadre Is maintained.

Central Health Service maintains seniority list of Teaching 
Specialist in their respective specialties. A combined list of officers in the 
order of their seniority was prepared for administrative convenience and 
placed before the Standing Committee.

(iv) That whether the appointment to the post of Director 
(selection/non selection) requires consultation of the UPSC.

No. The post of Director., -ATIH&PH, is filled by posting a Director 
Professor at the level of SAG and doeS'not,require consultation of the 
UPSC.”

|fe>ntexi§is
Jir ■

whether the5. The primary^is,.

fo. 4 to thgiffpsl^pf Iginfctof-, or wh^tfief?

. u- vioia^5sifc^.»ice -er
outset,annexeias R|5 to

(judication

n selectingrespondent a
/

he saidpondfent^ores %mselection as
£

i m&
6.1.1 A

Tf^pfollowing' i^^xtracted

Shbrf^tlq an'S^ommencement -
Cenl^l Heilth sf^ice RulBs^014 ^
(2) '^[pfini^ns — In^bhgse ruleS^GTil^ss the, coritext
(a) “Commission” me£ns'th'e-Gnion Public^ervibe Commission;
(b) “Coht^oning’Authority” 'm‘ean,s i:the^Gdvernment^of Indidnn the Ministry of 
Health and ^Imily Welfare;
(c) “Departmental Promotibn^Coinmitte^means^a^Sroup ‘A’ Departmental
Promotion Committee^sp^cijied in Schedule^#- ‘for considering cases of 
promotion on confirmation the Service;
(d) “Duty Postn means any post, whether permanent or temporary, specified 
in Schedule II;

“Dynamic Assured Career Progression Scheme” means the scheme 
formulated by the Controlling Authority for time bound promotion of the officers 
of the Service without taking into account the vacancies, on such terms and 
conditions as may be specified by the Government from time to time;
(f) “Goyernment,, means the Government of India;
(g) “Grade” means any of the grades specified in Schedule I;
(h) “Public Health Qualification” means a recognized public health 
qualification specified in any of the Schedule to the Indian Medical Council Act, 
1956 (102 of 1956);

“Schedule” means a Schedule to these rules;
(j) “Scheduled Castes” and “Scheduled Tribes” shall have the meanings 
respectively assigned to them in clauses (24) and (25) of Article 366 of the 
Constitution.

befballed the

otherwise requires -

i!
(e)

<!

!!

(i)

k-4
“Service” means the Central Health Service.(k)11:!
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“Sub-Cadre” means any of the four streams of the Service, namely, 
General Duty, Public Health, Non Teaching Specialist and Teaching Specialist, 
as the case may be;

Composition of the Service - All duty posts, included in the Service 
shall be classified as Central Civil Service Group ‘A’ and the Grades, Pay Band, 
Grade Pay or Pay Scale, non-practicing allowance and other matters connected 
therewith shall be as specified in Schedule-1.

Authorised strength of the Service - (1) The authorized strength of the 
duty posts included in the various grades of the Service on the date of 
commencement of these rules shall be specified in Schedule-II.

After the commencement of these rules, the authorized permanent 
strength of the duty posts in the various grades shall be such as may, from time 
to time, be determined by the Government.

The Government may make temporary addition to, or reduction in, the 
strength of the duty posts in the various grades as deemed necessary from time 
to time.

(1)

(3)

(4)

(2)

(3)

The Government may, in consultation with the Commission, include in 
the Service any post other than^those included in Schedule - II or exclude from 
the Service a post included hr the said Schedule. .
(5) The Government ma^, |in|co^ufta.5oh!SitM'the Commission, appoint an 
officer whose post5^!®^included in the S?nncg under sub-rule (4), to the 
appropriate grade\)f*the Service in a temporary ca^city or in a substantive 
capacity, as maj^be deemed fit...andJix his seniority infftie gratle after taking 
into acco®Continuous regui^^^^icenSfth&xanalogous^grade.

Ten%)ercent of thlRStal nurnberjof p’o^t^iri each Sub^padrekof Service 
shall b^included in t^^ervice as “Aaimng^r leSfepr deputduonreserve.

Members oM§e Service 4( if TSe Tollm^ng'ubrsons shalfue ^members of 
the Se3&e, nameljp^ V \t 1 i jf JT 

|(a) J persons ap^inted%ndb^ubMileJ5) .oPmle 4j; 
i'lbi^^jersons appointedttoau;^^^^inder|rru-leir6‘;
^ ' "persons anointed .. M tf***
|2)f^A person^Kppomtedja^^S^^MeSfei- of subSdle (1) snSK? on^such 

! ap^feifltment be ^eemedla^j3^^B^^Sn?bei;/o!'J,ffh.ea,S^/ice in thej*appropriate 
; gradejapplicable as^e'fihMmS^^fleEr II.If ^ |
| (3)^*^A person apgoimedjmd^r Jlable^c) (X) shall, be’^the Member

rvice in tli^jappfopriliteigrfde|appli^Lble^Fhim in Sche'd^ll - Hf’from 
of such appomfment. | | | \ jjpT J

(4)

(6);

Si
\

I (c)r

oMh^iSe 
the^date <

t
H. s?

, ...
8!(1) Seniority j Tne^refMve seniority of memp^s oMhe^ervfee appoifited to a 
grdde in^^reppective>5Sub-Cadres or in the^esmpectivAs^eGialty dT the Sub- 
Cadre of the Sendee, as fee^case may be, on^the date ofwmxrfencerdlnt of these 
rules shall ^e^as determined^y^the^GoveThment:. ^ ^

Provided 'that if t]ie?s*eriit>rily of^arly such^iember had not been 

specifically determined-vcm the said date, the same shaUJje determined on the 
basis of the ruies>governm^«th.e^xatipn3rof^niorit^jg.,^were applicable to the 
members of the Service^prior to the commencement^Sithese rules.

The seniority of officers appointed to the Service other than those 
appointed under rule 5 shall be determined in accordance with the general 
instructions issued by the Government in the matter from time to time.

The seniority of persons appointed to the Service in accordance with sub­
rule (5) and rule 4 shall be fixed in the manner provided therein.

The seniority of a person in all the Sub-Cadres who are promoted to the 
posts upto the level of Senior Administrative Grade shall be same as the relative 
seniority in the lower grade within Sub-Cadre from which they are promoted;

In cases not covered by this rule, seniority shall be determined by the 
Government in consultation with the Commission.”

•r-

f
I'
t

(2)

(3)

(4)I

(5)

x X XX X
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SCHEDULE II 
[See rule 2(d) and rule 4]'r-j

HIGHER ADMINISTRATIVE GRADE

Number of posts (2014)DesignationS. No.
MINISTRY OF HEALTH AND FAMILY
WELFARE

01Director General of Health Service1.
Special Director General of Health 
Service (Public Health and Medical 
Education of Medical Services)__________
Additional Director General of Health 
Services or
Head of Institutions and Organizations or 
National Programmes

022.

16*3.
(Out of these 6 are 
floating posts)

78Senior Administrative Grad^

ipjl^ ^ 'Teaching Specialist Sub-Cadre

5“«I#?SlS»fe,ea„i!SL,yr,! ^

4.
■%

h.

%
%

HIN
X 1;.f Si.

/ ^
1*

i HI
I iS;

»?•

‘a

£
j ••.aCU •jiSSBS#i
i
%"k
1 I l.%

%t
I,
% JL
S^ NamgSfac-|i^4 oli^iflB^rs^eci^n and^inimu'mMethod

recruitment
promotion

&
1 i.o. ■s..

%achihg ^S-pecialisf:
SubrCact^e Posts

■fc- "V - / *

/II.
.-.rz

**■»%

Jr
C% 'v

'SESa
selection without* 
t^Oang-^^-^^into 

the«
■facfficiSs'WfSffng" 
which by direct 
recruitment

\ 'Si

Professors im Pay Band-4, Rs. 
^37,400^,7^000 with Grade Pay 
of Rsr8700 with

^riJr'*fbgular service in the grade

(a) Senior ^
. Administrative 

Graded

1

seven years
v: account

i (b) Professor Promotion by 
selection without 

into

Associate Professor in Pay 
Band -3, Rs. 15,600-39,100 
with Grade Pay of Rs. 7600 
with four years’ regular service 
in the grade.

taking 
account 
vacancies failing 
which by direct 
recruitment

the

Note - the period of Senior 
residency before joining as 
Assistant. Professor in the 
Service shall be counted 
towards computing the total 
experience required for the 
post of Professor or Associate
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professor in accordance with 
the regulations made by 
Medical Council of India

x X XX

SCHEDULE - IV
[See rule 2(c) and 6(3)(i) and 6(5)]

II. TEACHING SPECIALIST SUB-CADRE POSTS

(a) For the post of Senior Administrative Grade

(i) Secretary, Ministry of Health and Family Welfare Chairman
(ii) Director General of health Services or his nominee Member 
(Hi) Any Additional Secretary in the Ministry of Health Member”

And Family Welfare ^ -.I*- ~ I ? jr-t % l *3? I ^
V-T*a// ^

■■

'£• i(emphasis supplied)
%

%■9

From 20® r'f\",h the
clarifications offered les&ndenls oil'2019, i^i^es%.blished

/ ’N,. JF\ \ I 1 I / >■
tha, fa p%of

the lostjBjnot a parmilarljost,

but! could be o^Diifctor

Pro|s3d^€)ean/Dir%!f%ai^#|%M|na^ Additioig|JVl|lical

If) / ill, %, \JF — - " '^3' I .SupeVintafdent or PrinMpal^It iilasi, also 1|eeipCategorically ffiiftnid by

the re%pondents^fftat^h^%osi ft%rt^0romofi!onai^pJ6s^and, tha^ being
^ / /> %\\ / 

in the nlfure^f'a/floatiiigl^ost,- any SAG leve^ffice^o|^tft^#reac3fing Staff
^'

cadre may be ported agaimst.the ^aiffpost ofJMatector AliH &fPH.

ConsequeiMy, tfi%^post hot being a prom^ftbnaL^ne, the issue of 

seniority per se cannotbe-sthe primary criteria^irfaeciding on selection to 

the said post. The basic principle, as affirmed in the supplementary reply

%

&
•fSS#

/: /:■

!•

of the respondents, is that the selection committee would recommend the 

name to the post of Director, AIIH & PH, Kolkata on the basis of

* seniority - cum- suitability”.

6.2. The respondents have clarified both in their speaking order dated

9.3.2018 as well as in their reply, that, the selection committee which

was constituted as per the provisions of Schedule IV to the CHS Rules,
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2014 was correctly constituted comprising the Secretary, Ministry of 

Health and Family Welfare as Chairman and the Director General of 

Health Services as well as Additional Secretary in the Ministry of Health

■7

and Family Welfare as members.

The said selection committee also decided ab initio, the criteria to

decide on the seniority cum suitability of the incumbents in the zone of

consideration. Such criteria, as revealed in the speaking order dated

9.3.2018, were as follows:-
[1

(a) Seniority jaf Sil’Wje# | 

(b')WoEKtahd conduct;
■5',

I.

■fewgt
fUggn^an analps^Mnd^^^^^§^T® above, ^arr^e at

frast
the follow’ing ^ ^

l W^The pro^0^off^^IfeCWe'5Mwed appf®Eaate|

4 resporil|nt|? authprikes^ reiterated Jtheir

comdiufeiGa1ao&. date^^^^^^^

\ of%h4/Offipiai^e^spondents.
\ ^ ‘'s^„

vajf

!
by

ISt-

1 ^-7 to the reply
I.- Sf:%

■jl1 f. v*
'.ViF A\ J I1ST

The sMection id^mmittee^was co.nstil^ted ^ftectl^ in terms of 

Sch^dulel%%f CHS^Rulesf 2014.

•**
(ii)f

‘ ' _;TO~

(iii) The post, belng^non-promotional^gh^l to be filled up by an 

incumbent, who would be the best among those in the Zone

i

\
l of consideration on the grounds of seniority cum suitability.;

(iv) The selection committee had decided on a set of criteria to be

applied to all incumbents within the zone of consideration to

make proper recommendations for the post of Director, AIIH

& PH, Kolkata. Hence, the allegations of opacity and malice,

are not substantiated.
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f
6.3. Selection and promotion are basically different concepts.

r Government, as the employer, is the sole judge to decide on the method

of selection to be adopted for filling up a selection post, so as to decide

who is the most suitable candidate for being so appointed.

In Dr. %Jat Narayan Misra v. State of Bihar, AIR 1971 SC 1318,

the Hon hie Apex Court ruled that since the post is admittedly a selection

post, seniority was not relevant in making the selection.

In State of West Bengal v. Manas Kumar Chakraborty, (2003)
if, a " ■

2 SCC 604, it was
&

held^thaffiv&i'|r3hlnpos^^s^ selebtipn post, selection
, 1 \v '■ ^ 1 # %

should be on meri%ciam seniority and when meriPi^consMered on the.. Abasis of past 8|fc5rd, crerffityfan# coftfiflw;e as well as^i^sensitive
z % M \ % 1 I / \

naturefof tja^iost, ^p^o^^anot

iM^articulAl^a^dM^^^^sSlons^Govt. tiQxdikv. C.

““‘tr9 ^T”-
19§? ,4&C 226, J |

| ".I....We are, theWdfe, uAalfle lb Icclbt tfi%^!itention"of the,rresp.6iident 
|thlrteployment of ajffnguifibenS irlsulh a%os|lan go only by semont}#Merit 
■|n the nature confidence which one isfeble to
Command wirf^th^GbyernnfeS^t^^Ss’tUte mtfit^play^^predominantf role in 
Selection .df an inciinJbeBt to such a post. I^stlfe pinion \>f the anointing 
ati^horityl th^^econ^re^ondent was the mostsiiiitable^ae.ltt is not open to 
thdlcourtife.to^sif in appeal over the view takenAfy the%ppdi4ting Authority in 
sucH^a case of4ubstituib'^its own view^for ^thaA^F th^ dul^Fconstituted authonty.” V •>' ■ > if

In IndiamMr&nes CoipbriiUn '^Capt.^^e. Smkla, (1993) 1

SCC 17, the Honhle Apexxourt has ruled th^?y^ere the post should be

■s- %

a.

%

filled up by promotion or by selection is a matter to be governed by

promotion and recruitment rules, and, as long as the rules are valid, the

Courts will have little jurisdiction to interfere with it.

In the instant matter, the applicant has not challenged the rules of

CHS, 2014 which continues to retain its validity.

In his written notes, Ld. Counsel for the applicant tried to reason

(with reference to DOPT instructions) that consultation with UPSC was
i

^JL
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mandatory as promotion to revised pay scale of Rs. 12,000-16,900/- and 

above are by way of selection and not seniority cum fitness. A reference 

was also made to para 7 (page 852) of Swamy’s Establishment 86

Administration, as follows:-

Where the promotions are to be made on “non-selection’ basis according 
to Recruitment Rules, the DPC need not make a comparative assessment of the 
records of officers and it should categorize the officers as ‘fit’ or ‘not yet fit’ for 
promotion on the basis of assessment of their record of service. While 
considering an officer ‘fit’ guidelines in Para 6.1.4 should be borne in mind. The 
officers categorized as ‘fit’ should be placed in the panel in the order of their 
seniority in the grade from which promotions are to be made.”

“7.

This logic is not convincing;. .Once, the Recruitment Rules specifies
U ’ii €1. r

- ij S5 | afcjp L. if'
‘floating^aS^agaihst ‘promotionaT*# arid, as-the RR remainsthe post as

unchallenged,^weWwould cq^tauep^ghpld that po'§|, is not a 

promotional post. \ 11 Ak^ I I I
post % SAG

postfbf ai^ature of Soating%atlgp^^i^^fcQ've?"defindence on^seilority

is ru!ledloiut. We dopip,tjLndst^^^^^»^?been.2^^ violation^in abfding

by tlie recruitment rttte#byJlie4-esboli9^nbiaiiih;OTlties. Henc^.-«foil<|ving

the iatio^n Indian Ai^k^^supra) v|e a^^the considerS^
there \s no sctfpe%of^irS:^^^^^^^^^^^£j^de^s^Sr^he res^ndent

%*% $

authorities iiS^leledting'^spondent No. 4 asSflie Director of^SlIH&PH, 

Kolkata. ■* \ .,n'-A / /

ti Jf-

7. een
t

1.%

view thatI
\ :t /j X%

#-r&In his rej binder, vthe applicant’ has raised^1 the issue that, despite 

being senior, he would 1isaye,..to report to respondent No. 4 as his Director 

and that respondent No. 4 would be the reporting officer of the applicant 

while his ACR/APARs are being finalized. In State Bank of India v.

8.

Kashinath Kher AIR 1996 SC 1326, it has been ruled that confidential

reports should be written by a superior officer who supervises the

performance of employer reported upon and, that, the reporting authority

should be the immediate superior officer.

J
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Admittedly, respondent No. 4 is not the immediate superior officer 

of the applicant.

Accordingly, although we are of the considered view that the claim 

fails, we would direct the respondent authorities that the respondent No. 

4 should not be entrusted as the reporting officer of the applicant and 

that the reporting officer of the applicant ought to be the next higher 

level authority and his next immediate superior.

■>

With these directions, the O.A. is disposed of. There will be no;

% %%orders on costs.
%
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