: CALCUTTA BENCH
" . . KOLKATA
OA! 350/01120/2015
Present ; :, k “Hon'ble Ms Bidisha Banerjee Judrcral Member

* Ganesh Varma @ Ganesh Han
Vs, :
Union of Indra & Ors (E. RIy)

For the Apphcant :Ms. A. Gupta, Counse! x

For the Respondent& Mr MK Bandyopadhyay, Counsel

ORDER(OraI)' f,: -

Per Ms. Bidiéh"‘a‘“ E'e'neriee JM:-

Th|s matter |s taken up in Single Bench in terms Qf Appendlx VIl of Rule 154 of
CAT Rules of Prdctlce as no} complicated . quesaon of law is involved, and with- the
consent of both sudes. A . e £ |
2.° Seekin,.gl_g" jempioyment assistance on 09?3;9?;519”&6 ground this application has
been filed by‘b;jt_he,,;so.n and Wf'dOW of the deqe:esgg.‘.emp!oyee late Biren Prasad Varma
who died while in harness. SR
3. The c'aSe of the applicants in a nutshel:lb"iils“gs under: |

The father of- the apphcant no. 1 was an employee under the respondent
authorities and d1ed in- harnéss on 10.09. 1987 Ieavrng behmd the applicants, and 3
minor sons.: That after his death his wudow,'afpplice'rit no. 2, initially applied for
appointmen'i under 'o'Ompassionate grounds in‘ favour -Of: -jthe Applicant no. 1 before the
respondent”'éidthon'ties on 10.03.1998. That"'siwnce ihgn the ':reISpondent authorities took
no initiative to appornt the appllcant on compassuonate grounds due to the sudden
death of her father Despite repeated prayers ﬂ;p{;hgants time to time wrote to the
respondent authorrtles o consrder their prayer for appomtment under died in harhess

Hi

category, but the respondent authorities took’ no |n|t|atxve ttl( date. Hence the applicant

JI‘- K

intended to move thls_ appllcatlon.
4, Learried counsel for the respondents'“"’{/‘ehemén’t‘iy o“;;posed the claim on the

ground that thlne son'became major in 1996 and failed to slb'E)r‘oach the authorities within

Ei'i”.‘l".‘:"":.rf:‘f' L
one year of attaining majority.

B



5. [ have heard the learned counsel for the partne_s and‘perused the materials on
ot record. - b it S S
+ cor ' ‘ ﬂ N B R
1 N ;
6. The DOPT E‘OM dt 9.10.98 ,which enwsages the scheme for grant of

?
¢

> ) “The object of ‘the Scheme is to. grant appomtment on compassuonate
grounds to ‘a. dependent family member-of a -Government servant dying in
harness of who is retired on medical grounds thereby leaving his family in penury
and without means of livelihood, to relieve the famlly of the Government servant
concerned from financial destitution and:to help it to get over the emergency.” .}

- compassronate appomtment is explicit that:

-

(i) On belated requests the scheme lays down

h;.a.‘.'

Voo o - PRI
t _ “The very fact that the family has been able.to manage somehow all these
; years should normally be taken as adequate proof that the family had some

dependable means of subsistence.” 4

§ o I s . ﬁ
‘ ‘

(iif) |'nf Umésh Kr. Nagpal -vs- State of Haryana [(1994) 4 SCC 138] it has

Y ' been !j_eld bft'he Hon'ble Apex Court a§ hereunder(wuth supplied emphasis} :

oo . --:r

v - 'The Jiquestion re!ates to the consrderatlons Whlch should guide while
giving appomtment in public service on compassiotiate ground. It appears that
there. has been a good deal of obfuscation,on the issue. As a rule, appointments
in the publlc service should be made strlctiy on the basis of open invitation of
application and merit. No other mode of appomtment nor any other consideration
is permrssuble -Neither.the Government nof. phe;publrc authorities are at liberty to

‘ follow any. other procedure or relax the,quallflcatlens laid down by the rules for
, ; the post. ‘However to this general rule, which .is to be followed strictly in every

\ ; case, there are some exceptions carved out in'the interests of justice and to meet
certain 'contingencies. One such exception is:in favour of the dependants of an

employee dvying in harness and living his family in penury and without any means
of liveliho6d’ in such cases, out of pureé hunanitarian consideration taking into
consideration the fact that unless some source .of Irvelnhood is provrded the
family: WOUTU not be able to make béth ‘énds: inéet! a ‘provision is made in the
rules to provrde gainful employment to one. of the dependants of the deceased
who may be eligible _for such employmenrs‘ JThe whole object of granting
- B compassgonate employment is, thus, to tlde over the certain crisis.”

(iv) In Sta_te of J&K -vs- Sajjad Ahmed Mir [2006 (5) SCC 766] Hon'ble

"H

Apex dert observed that,

t .' ;i .; ‘.i‘
SRR SRR
) .’.“‘. n.-. . TSRV g ..Z |:'
employment in the Government or othei. public'sectors should be open to all
elzglble'candrdates who can come forward tg apply and compete with each other.
It is in .gonsohance wrth Article 14 of the,Constltutlon On the basis of competitive
merits, %am appointment should be made-to pubtrc offlce, :This general rule should
not be: departed from except where compellmg crrcumstances demand, such as,
death df th&"sole breadwinner and lik€linodd: of thé family suffering because of
the setback:! Once it is proved that in'spite:of the:death of the breadwinner, the
. family survlved and_substantial periodyis:over.lthére is no necessity to say
b ‘goodbye’ o the normal rule of appointment. ‘and-to:show favour to one at the cost
of the, rnierests of several others |gno;|ng the mandate of Article 14 of the
Constltutron b F 4
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(v)

i

ITlion ble Apex Court in the case of;'; mesh Kr Nagpal—vs- State of .

I

Haryena,:& ' ':'s [ 1994 SCC (L&S) 930] has observed "as follows :

uT he whole ob|ect of_granting: compassuonate employment is. thus to
enablelthe famrlv to tide over the sudden crisis. The object is not to give a
member of such famlly a post much !ess a: post for post held by the deceased.
What i |s further mere death of an employee in; harnessI does not entitle hls family
to such source of livelihood. The Government or’the public authority concerned
has to- examlne the financial condition of the- famlly of:the deceased, and itis only.

if it is Tatlsfled that but for the provision of employment the family will not be
able tolmeet the crisis that a job is to be. offered to: the eligible member of the
family. The posts in Classes I and IV are the !owest posts in non-manual and’
manual categories and hence they. alone can be offered on compassionate

’ grounds the object being to reileve the famaty of the flnancraI destltutron and to
. help |tget over the emergency.” P e

It held

[}
",. v o r: o e e . -

Offenng comgasslonate emgloyment as a. matter of course |rresgectnve of

urft o “the financial condition.of the family of the deceased and making compassionate

aggomtments in_posts -above Classes-lil and lV, !s legally impermissible.”

am ...,,',‘, - : v HERN - . -
i

The Hon bIe Court also held, o ‘% IR

ompasslonate ‘employment cannot be granted after a lapse of a
reasonable périod which must be spectfiedfin the' fules. The consideration for
such employment is not_a vested right:which' can ‘b8 exercised .at any_time in
future. The object being to enable the: family to. get over the financial crisis-which
it faces-at the time of the death of thé sole breadw:nner the compassionate
employi‘neht cannot be claimed and offered whatever the lapse of time and after
the CI’ISIS |s over :

L - J

7. The Hon ble Apex Court in the case of Eastern : Coalf:elds Ltd. -vs- Anil

Badyakar [2009 {3) SLJ 205] has held that compassronate abpomtment is not a vested
TR S L "t!

o

right which can be exercused at any time in future In the cage: .of State of Manipur -vs-

DAY
-.r.,

Md. Rajaodm [2004 (1) SLJ 247] the Hon’ b!e Apex Court has held that compassionate

appointment cannot be clalmed or offered afrer a Iapse-ot"tu'ne when the crisis is over.

(Bidisha Barerjee)
Member (J)
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