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' cemenn.RESPONdents

For the Applicant(s): Mr. S.K.Datta & Mr. S.Dutta, Counsel

For the Respondent(s): Mr. A.Malik, Mr A.Roy, Counsel

ORDER

Bidisha Banerjee, Member (J):

~ The applicant, an IRS, who served as Additional Commissioner, Directorate
General of Systems, aggrieved by an order of compulsory retirement dated

18.06.2019 issued under FR 56 (J), has sought for the following reliefs:

"’8.0) Quash and/or set aside the purported Order No. 88/2019 .
dated 18.06.2019 as contained in Annexure “A-28” hereto and
reinstate the applicant with all consequential benefits;

b) A direction be issuéd upon the respondent authorities, each
one of them, their servants and/or subordinates -and/or agents to
forthwith produce and/or caused to be produced the entire records
reloting to the opplicant’s case and on such production being
made, render conscionable justice upon perusing the same;

c)  Costs;

d)  And to pass such other or further order or orders as to this
Learned Tribunal may deem fit and proper,” ‘

in addition to the prayers made in the O.A., he has preferred an M.A. to

seek the following reliefs:

“8.a) An order restraining the respondents from continuing with
the disciplinary proceedings pursuant to the charge memorandum
No. 06/2009 dated .28.01/03.02.2009 and thé charge
memorandum No. 28/2010 dated 08.09.2010 and further
restraining them from taking any adverse step or passing any
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adverse order against the applicant in any manner whatsoever till
the disposal of the O.A. No. 350/00836/2019;

b)  An order declaring that the charge memorandum No.
06/2009 dated 28.01/03.02.2009 and the charge memorandum’
No. 28/2010 dated 08.09.2010 and the disciplinary proceedings
pursuant thereto stand dropped; - "

¢}  Such other or further order or orders as to this Hon’ble
Tribunal may deem fit and proper:”

2. At the outset, Respondents took a preliminary objection in regard to the
maintainability of the Original Application for it has been filed without exhausfing
the alfernative remedy of representation before the competent authority in
terms of Section 20 {1) of the Administrative Tribunals Act, 1985 read with.
Fundamental Rules FR 56 (jj) and:O.M. No. 25013/57756-Estt.'(A5 da.té"‘d, i51.10.1976,
which, according to them, ‘mandat‘es a representation against_the order passed
under FR 56(J), compulsory retiring him, ‘before approaching this Tribunal. in
support, the foIIloWing decisions have :bee_n--cite'di
(i) S.S.Rathore Vs. State of Madhya Pradesh, (1989) 4 SCC 582

(ii) Sannyasi Charan Das Vs. Union of India (0.A.No. 350/933/2018)
(iii) Anjanava Pandity Vs. Union of India & Ors. (O.A.No. 1104/2017)

3. Ld. Counsel for the applicant would strenuously urge that invoking FR 56(J),
while departmental proceeding was underway, was bad in law, and, therefore, he
would seek an interim protection as prayed for vide Misc. Application so that the

departmental proceeding is stayed.

Ld. Counsel for the Respondents at that juncture wo-uld vociferously object_
to the admission of the Original Applfcation on the ground that the order of
compulsory retirement has been issued in due observaﬁce of law, and t-he M.A.
seeking sta\} of proceedings, on the ground that it should’n-ot be interfered with at

the interim stage as it would amount to'granting final relief to an employee. In
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support, he wo:uld cite the decisibn of Public Services Tribunal’s Bar Association
Vs, State of U.P. & Anéther, (2003) 4 SCC 104, wherein it has succinctly been held
by the Hon’ble Apex Court that inte‘rference at the interim stage with an order of
dismissal, removal, termination and compulsory retirement would be giving the
final relief to an employee at an interim stage which he would have got in case
the order of di:sr'r}issai, r_emoval, termination ;'and compulsory retirement is fand
not to be jus;(if:i/éld. Further Ld. Counsel would cite the case of Pushkar Singh Bhati
Vs. State of Rajasthan & Ors., S.B.Civil Writ Petition No. 1736 of 2000 de_cided on
20.11:_2000, where the Hon’ble Court ruled that grantiﬁg interim relief against the
ord'e,r of compulsory retirément at the interim stage would amount to grant of
final relief, which is r-10t permissib!e to be passed in the o'rdir‘\ary course. While
holding so, the Hon’ble High Court relie-d upon a plethoﬁa of judgments of the
Apex Court wherein it has consistently and ‘persistently observed that the court of

law should not pass an interim order which amounts to a final relief.

4. We note that the interim order passed by a Judicial Member sitting
singly, whilé the Division Bench was available in Calcutta Benéh, did not
find favour with the Hon’ble High Court and the stay order granted byv
the Single Mevm-ber was set as-ide'remaﬁlding fhe matter back to this Tribunal.

While doing so, Hon’ble High Court had formulated following three questions

of law:

“i) Whether the judicial membe( of the tribunal sitting singly could
have entertained OA-I and OA-lI, and passed the impugned interim
orders? '

ii) Whether in the absence of exhaustion of remedy of review
provided by Rule 56(jj} of the Fundamental Rules, the original
applicants could have moved the tribunal at the first instance?



s 0.A./350/836/2019

iii) Whether by an interim order the tribunal could have granted
- relief, which practically amounts to grant of the final relief claimed
in OA-1 and OA-II on the date of its admission?”

The Hon’ble High Court would further observe and hold as under:

“06. Although, we have been addressed by the parties on
questions (iijand (iii} (supra), we refrain from answering the same,
for, in our view, W.P.-1 and W.P.-Il deserve to be allowed based on
our answer to question no. 1 (supra).

XXX XXX XXX

17. For the foregoing reasons, the orders dated June 25, 2019
passed in O.A.-/ and June 26, 2019 passed in O.A.-ll stand set aside.

18. In view of Appendix-Vil of the 1993 Practice Rules and
particularly entry-18 thereof, 0.A.- and O.A.-ll shall now be placed
for consideration before a_Division Bench of the tribunal and we
direct that a Division Bench, without the judicial member who had
passed the orders impugned being a member thereof shall decide
the question of its admission.

19. We request the tribunal to fix an early date for admission
hearing of the original applications. '

20. We make it sufficiently cleqr that guestion nos. {ii} and (iii}
{(as in paragraph 4) are not decided by us and the same are left
open for beir/vq decided by the tribunal upon hearing the parties.

21. Since Mr. Prakash has voiced a grievance that copy of O.A-II -
has not yet been served, we directed Mr. Chatterjee to serve a copy
upon him. This direction has been complied with.

22. W.P.-l and W.P.-ll stand allowed. There shall be no order as
to costs.” ‘

5. We have noted para 20 of the decision of Hon’ble High Court, as ;:xtracted
supra. Since a preliminary object’ion has -béen raised by the Respondents in regard
to maintainability of the Original Applicatidn on the ground as stated above,
which needs to be; addressed at the threshold ahd at the admission stage itself,

we address the issue of maintainability of the present O.A. first.

- To maintain- their plea, Respondents have drawn our attention to the
following: '

(i) O.M. Nos. 25013/5/76-Estt. (A) dated 11.10.1976, 25013/01/2013-Estt. -

A-IV dated 11.09.2015 and 25013/01/2013-Estt. A-IV dated 10.08.2017: The O.M.
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No. 25013/5/76-Estt. (A) dated 11.10.1976 is extracted herein below for clarity.

New Delhi, the 1lith Oct . 41976

OFFICE MEMORKIDUM

Sutiject :  TFrwomature retiremert = Consider?.i;ionf‘o:
representat ions against - Procedure for

-———

@ hat in
The undersigued is directed to say t
- supersessiog of tbcsargingél}i vme ?dcggfi;;ﬁugiiﬁa,
4 N Vi AN as. ok’
PR&AR OM ho.2501.‘3£(21%{:75-135t ¢ d. 12.5.76 ) contained in the
—do— dt. 20.7.76 ) suceeeding et
paragraphs will regulate copnsideration of representa iong
agaigst order/notlce of premature retiremant, recelved
from the individuals concerned.

2. Thess instractions shall apply to ]
represcerntat ions Prom Goverrzent servarts who have been
rot ired prematurely under FR 56 (J) or () or 4article
459 (h) or (3) cf the Civil Service Regulations or
Rulc 48 of the CS (Pension) Rules, 1972y as the case
nay be.

- overmnernt servart who has been given a
-"‘gsv.‘.ica uf&rgtif‘emer.t urnder the provisions mentioned
above, or who has becn issued with an order of
premature retirement by paymert: of pay and a}ll’owances
in 1icu of notice, should submit a repregentation .
within threo weeks franm the date of service of sl.[x‘ch
not ice/order. This provision may be strictly en;orcc_:d
after the lapse of a reascrubtle periced to ensure that
the oamplovees are aware of this provision.

4 On receipt of representgtion, the :
Fiainistrotive Mimistry/Department/0ffice should examins
the samc 40 see whethe¥ it comtains awy new facts or

a1y new aspect of a feet already known bui which was y
not taken into ascourt at the time of igsue of not lce
arder of premature retirement. This examination shoulad
Y completed within twe weeks from the date of recelpt
of the represercation. 4fter such examinotion, the
cnse shouid e placed before the appropriate Committee
for the purpogse of considering the ropresentat ions o
apalnst premature retiremert shall be as indlcated in.
the annexure to this O0rffice Memorandum.

5. . The Committee considering the representat lon
shall make its recommendat ions on the ;qpreientat ion
within two weeks from the date .of -receipt of the

referenco from the cadministrative asuthorit fos concerned.
The anthority shich s empowered to pass final order

orn Lhe represcntation (as indicated in the Armemrcj
should pass its orders within twd woeeks from the date
ol recelpt of the recowmmendations of the Committee on
the represertation.

Sy If, in ary case, it i5 decided to reinstate a
premature retired Govarment servarmt in service after
consldering his represertation in accordance with thoese
instructions, the pariod irtervoning bvetween tho date of
premature retirement and the datce of reinstatement wmay be
"Tegulated by the authority ordering reinstatemerd ax

duty, or as leave o1 as dlesz nony, as the case may bhe
7 nan ¢ 3
tolkking into account the merits of esoch cascs

7 Hepresermtations f£rom Govermert servamts who have
been served with a notice/order of premature rotirement,
but have obtained stay order(s) from g court against the
order/notice of premature retirement, need not be
considered by the administrative Ministry/Departmert oxr
Office mnor sert up to the Committ ce umt1l the disposal
of the court case. Thereafter, the cases may be excmnined
as outlined above Mt also taking imto gecoumt any
material substamtive docision that may have been given in
the court Judgcment.
.. These instructions will not apply t¢ cosos of
: Coverrmont servaris who have been premabturely retired in
- the past and whosc carlier roprescotat fons/pet it ions
have elready been rejected by the appropriate authority,
where the decision to order premature retiremerty was
taken before the 10th July, 1975, the date of issue of
the Departmert of Persomnel and aAdministrat ive Raforms
Office Memorandun Ho, 25013/6/75-Estt. (&), .

9, Minfsty of Finance, otc. are requested to note
the avove dntisions for guidance, necassary action and
commuanicat lon to all concarned.

. ( R.C.GUIPTA )
Undnr Secerctary to the Govit. of ITndia.
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(ii) Section 20 of the Administrative Tribunals Act that enjoins and lays

down as follows:

“20. Abplications not to be admitted unless other remedies
exhausted.—(1) A__Tribunal _shall _not__ordinarily _admit an
application unless it is satisfied that the applicant had availed of ail
the remedies available to him under the relevant service rules as to
redressal of grievances. . ,
(2} For the purposes of sub-section (1)}, a person shall be deemed to
have availed of all the remedies available to him under the relevant
service rules as to redressal of grievances, —
{a) if a final order has been made by the Government or other
authority or officer or other person competent to pass such
~order under such rules, rejecting any appeal preferred or
representation_made by such _person in connection with the
grievance, or
{b) where no final order has been made by the Government or
other authority or officer or other person competent to pass
such order with regard to the appeal preferred or
representation made by such person, if a period of six months
from the date on ‘which such appeal was preferred or
representation was made has expired.
(3) For the purposes of sub-sections (1) and (2}, any remedy
available to an applicant by way of submission of @ memorial to
the President or to the Governor of a State or to any other
functionary shall not be deemed to be one of the remedies which
are available unless the applicant had elected to submit such
memorial.” '

The provision of representation against FR 56 (J) notice/order as provided

in the O.M. dated 11.10.1976 (supra) being a mahdatory remédy, it was argued

that the bar in terms of Section 20(2)(a) is attracted in the present case.

(iii) That in S.S.Rathore Vs. State of M.P.‘(supra), Hon’'ble Apek Court has

succinctly clarified that,

“Right to_sue first accrues not when the original order was
passed by the dismissing authority but when that order was finally
disposed of by a higher authority on appeol or representation
made by the aggrieved employee in_exhaustion of statutory
remedz'and where no such final order made, on expiry of six
months from the date of appeal or representation.”
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It was argued that the present O.A., preferred without exhausting available
statutory remedy of preferring representation, does not deserve to be

entertained much less admitted.

(iv) Order passed by Cuttack Bench i_n 0O.A. 418 of 2019 in Surendra Singh
Bisht Vs. UOI & Ors. in aﬁ FR 56{J) matter wherein it has been hgld that ”there‘
being a specific provision in the Office Memorandum dated 11.10.1976 requiring
hiﬁ to submit a represeht_ation within a stipulated timé frame, which he has not
so chosen before approaching this Tribunal, he cannot be said to have exhausted
alternative remedy under Section 26 of t.he' Administrative 'Fribu.na'ls Act, 1985.
Therefore, the O.A. is disposed of at the very threshold with observation that if
the applicant submits a repr,esentatio_n_t:'o the competent authority. as per the
DQP&T OM dated 11.10.1976 withinA thré‘e weeks from the date of receipt of this
order, then the said authority will consider the said representationvagains’t the
impugned order under the FR-56(j) in accordance with the law treating it to have
been filed within time as in OM dated 11.10.1976 and dispose c;f the same in
accordance with in thAe OM dated 11.10.1976. !t is clarified that no opinion has

been expressed by this Tribunal on merit of the case. No costs.”

6. Further, the Respondents, by way of written arguments, have also clarified

how the order of compulsory retirement was passed following due process of law.

They have thereby made an honest endeavour to adequately justify their
action‘by furnishing Written ndtes of arguments within time specified by this
Tribunal. Long thereaftel;, the applicant furnished his written submission to
counter the Respondents’ objection on the maintaihallji'lity of the bresent Qriginal

Application.
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By way of his written notes of argument, the applicant h;s pleaded that
repfesentation under Rule 56 (jj) was preferred on 07.07.2019 w?thout prejudice
to his rights and contentions in this O.A. and that even afier making the
repre;entation dated, 07.07.2019, the appliéant's challenge to the order of
~ compulsory retiremg'i;t dated 18.06.2019 mentioned in the O.A. remains alive and
open to adjudicatiltlan by this Hon’ble Tribunal, and, further that it is no longer
open to them to raise thi; issue as the applicant has already made répresentation
under Fﬁ 56(jj) on 07.07.2019 but ’-wi';h_out prejudice’. The applicant further states
th.at an abplicgtio’n under Section 19 of the AT Act, 1985 i's-mainta'inablé, in view
of the v&orﬁordinarily" mentioned in Section 20(1) of the said Act of 1985 and it
Iga/ve{ a dIsc-retic;n.to El'ii_s Hon’ble Tribunal to entertain this O.A. and pass
appropriate orders even i‘n the absence of any represémtation made under FR
56(jj). FR 56 (jj) (i} and (iij envisage tha.t‘an order of compulsory_retirement may
_ bel set aside by a Court of Law and specific directions may be given by a Court. of
Léw after setting aside an order of comp_ﬁlsory retirement in reggrd to' regulation
of the period between'rt.he date of compulsdry retirement and the date of
reinstaterﬁent and where no further appeal is proposed to be fi—%éd, the aforesaid
period shall be regulated in acAcordance With the directions of the Court. It is
therefore clear that 56 (jj} (i) and (ii) do not bar the exercise of ﬁdwer under
Section 19 of the said ‘Act of 1985 challenging an order of compulsory reltiremeht
issﬁed in exercise of power under FR 56(j) as in the present cése. It also shows

that 56(jj) is not an absolute forum of alternative remedy. This Tribunal can set

aside the impugned order dated 18.06.2019 and such power has been given

under FR 56(jj) (i) and (ii).
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7. We note that the O.M. dated 11.10.1976 (supra) explic_itly mandates and
indubitably casts a duty on the Govt. servant served with a notice or order of
compulsory retirement under FR 56(J) that he “should submit a representation

within three weeks from the date of service of such notice/order” which provision
/ ‘
{

is to be “strictly enforced”. The provision is seemingly made mandatory due to

use of the word “should” and to be “strictly enforced”.

/
8. /fFurther, FR 56(jj}{i) lays down as infra:

“UiNi}) If on _a review of the case either on a representation
] from Government servant retired prematurely or otherwise, it is
} _ _ - decided to reinstate -the Government servant in service, the
'} authority ordering reinstatement may regulate the intervening
period between the date of premature retirement and the date of
reinstatement by the grant of leave of the kind due and admissible,
including extraordinary leave, or by treating it as dies non
depending upon the facts and circumstances of the case:

Provided that ‘the intervening period shall be treated as a
period spent on duty for all purposes including pay and allowances,
if it is specifically held by the authority ordering reinstatement that
the premature retirement was itself not justified in the
circumstances of the case, or, if the order of premature retirement
is set aside by a Court of law.

(ii) Where the order of premature retirement is set aside by a
Court of Law with specific directions in regard to regulation of the
period between the date of premature retirement and the date of
reinstatement and no further appeal is proposed to be filed, the
aforesaid period shall be regulated in accordance with the
directions of the Court.” '

The aforesaid provision statutorily empowers the competent authority to
even review the decision to compulsorily retire, upon representation, which
. power of review ought not to be taken éway or curtailed unless a glaring omission

or commission is noticed in the exercise of power under FR 56(J).

In view of statutory remedy provided to an employee affected by a

notice/order under Rule 56(J) of preferring representation, such remedy can only‘
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be termed as a mandatory remedy available in law and, therefore, bar under

Section 20(2)(a) of the A.T.Act is, in fact, attracted.

9. The applicant has relied upon a decision of Hon’ble Apex Court in Haryana
Financial Corporation & Anr. Vs, Jagdamba Qil Mill; and Anr., (2002) 3 SCC 496,
to contend the S.S.Rathore (supra) is an authority for what it decides and nothing
else. Reference. to State of Gujarat Vs. Umedbhai M.Patel, (2001) 3 SCC 314, has
been made wﬁich has been rerdered on mgrits of a compulsory retirement order,

«

we are yet to reach that stage.

10. In regard to bar of alternative remedy, we would note that a person
aggrievéd_may ap'proach this Tribunal for adjudication of his grievgnce on the
subject-matter that is within the jurisdiction of this Tribunal but only after he has
exhausted the alternative rem.edies before the execu‘t_i've authorities under the

provisions of service rules. Ho\ rever, where the alternative remedy is ineffective,

the bar cannot be exercised.

In D.B.Gohil Vs. Union of India, (2010) | 1 2 SCC 301, the Disciplinary
Authority was forced to take a different view .than the enquiry report because of
binding nature of the CVC’s advice. The appeilant moved the Tribunal without
preferring appeal when the Tribunal found the petitioner maintainable on the
~ ground that tlhe appeal wduld he ineffective as the Appellate Authority also was,
likewise, not free to take a different view from the mandate vof CVC’s advice. The

decision of the Tribunal was upheld by the Hon’ble Supreme Court and the

contrary decision of the High Court was set aside.

A Tribunal has been created inter alia for judicial review of administrative

action (order). Unless the administrative “order” is available or time elapsed is
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sufficient for reasonable presumption of a negative decision by administration,
there is an absence of cause of action and Tribunal shall not try a case without a
cause of action. Moreover, exhaustion of alternative remedy ensures a cause of

action and existence of a prima facie case before the Tribunal.

Therefore, one of the threshold checks that the courts apply before it
undertakes judicial review is whether the litigant has availed of the alternative

rerﬁedy provided in the statute. It is the general principle of law that judicial

review is available only when the petitioner remains dissatisfied even after

‘availing of the alternative remedy statutor}ly provided [Union of India Vs.

Tulsiram Patel, AIR 1985 SC 1416).

In U-.P. State Bridge Corpn. Ltd. Vs.l U.P. Rajya Setu Nirman S$.Karmachari
Sangh, (2004) 4 SCC 268, »it was held that except where a strong case has been
made out for making a departure, the High Court shoql’d not deviate from the
general view and refuse to interfere under Art. 226 of the Constitution [Rudul
Shah Vs, State of thar, AIR 1983 SC 1107]. The decision was relied upon in U.P.

State Spinning Co. Ltd. Vs. R.S.Pandey, (2005) 85CC 264, where the Hon'ble Apex

Court observed as under:

“But normally, the High Court should not entertain writ
petitions unless it is shown that there is something more in a
case, something going to the root of the jurisdiction of the
officer, something which would show that it would be a case
of palpable injustice to the writ petitioner to force him to
adopt the remedies provided by the statute.......”

The same view was reiterated in Uttaranchal Forest Development ‘Corpn.

Vs, Jabar Singh, (2007) 2 SCC 112, where the Hon’ble Court held:
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“In the instant case, the workmen have not made out any
exceptional circumstances to knock the door of the High Court
straightaway without availing the effective alternative remedy
available under the Industrial Disputes Act. But the dispute relates
to enforcement of a right or obligation under the statute and a
specific remédy is, therefore, provided ung’er the statute the High
Court should not deviate from the general view and interfere
under Article 226 of the Constitution except when a very strong
case is made out for making a departure.”

Thére are contingencies where the bar is not apblicable. It has consistently
been held that at least in three conting~encies. alternative refnedy does not
operate as a bar; they abré (i) whére there has been a violat’iqn.’ pf fundamental
rights, (ii)~where principles of natural justice have been violated rendering the
proceedings w.anting in jurisdiction and (iii) where the vires of an Act is
challenged._ [.Whirlpool Corporation Vs. Registrar of Trade Marks, Mumbai,

(1998) 8 SCC 1].

Although it is true that the power to admit an'apblication for adjudication,
where alternative'remedy has not been ex-hausted, is dis;retionary and this
Tribunal may exercise this power to save a litigant from palpable injustice but the
principle that was stated by the Supreme Court in M.P. State ‘Agro Industries

Development Corpn. Ltd. Vs Jahan Khan, (2008) 1 SCC (L&S) 9 is as under:

“There is no gainsaying that in a given case, the High Court may
not entertain a writ petition under Article 226 of the Constitution
on the ground of availability of an alternative remedy, but the said
rule cannot be said to be of universal application. Rule of exclusion
of writ jurisdiction due to availability of an alternative remedy is a
rule of discretion and not one of compulsion. In an apprdpriate
case, in spite of the availability of an alternative remedy, a writ
court may still exercise its discretionary jurisdiction of judicial
review, in at least three contingencies, namely, (i) where the writ
petition seeks enforcement of any of the fundamental rights; (ii)
where there is failure of natural justice; or (iii) where the order or
proceedings are wholly without jurisdiction or the vires of the Act is
challenged. In these circumstances, an alternative remedy does not
operate as a bar.”
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Hon'ble Apex Court, in Bengal Immunity Co. Vs. State of Bihar, AIR 1955
SC 661, reiterated that the principle of refusal of writ jurisdiction for availability of
altérnative remedy lhas nd'universal application. If the provision is a part of an Act
which is ultra vires the power of the legislature whi§h eﬁacted it, the provision

becomes useless. The Court observed:

“Another plea advanced by the respondent State is that the
appellant company is not entitled to take proceedings praying for
the issue of prerogative writs under Article 226 as it has adequate
alternative remedy under the impugned Act by way of appeal or
revision. The answer to this plea is short and simple.

The remedy under the Act cannot be said to be adequate and
is, indeed, nugatory or useless if the Act which provides for such
remedy is itself ‘ultra vires’ and void and the pri;nciple relied upon
can, therefore, have no application where a party comes to Court
with an allegation that his right has been or is being threatened to
be infringed by a law which is ultra vires the powers of the
legislature which enacted it and as such void and prays for
appropriate relief under Article 226.”

-

Again, "che-p.rinciple would not a’pr')ly where the pr.ejudicé is caused te-the
petitioner by a plarty under an assumed authority, which was actually non-
e#istent. Thus, where IDBi Home Finan‘cg Ltd. in exercise of its-’supposed power
under s. 13(4) of-the Enforcement of Security Interest Act 2002 dispossesses a
citizen from his lawful enjoyment of property, th__e Court cannot show him the
door for not availing the a|{érnativ_e remedy. .pr0\-/ided in's: 17 of the Act. The
matter come under Art. 226 and the writ Court has a duty to graht relief

[Debashree Das Vs. State of West Bengal, 2011(1) CHN 10 (DB)].

Having devoured each and every materials on record with -all our senses,
we failed to decipher any material that would suggest éxistence of contingencies

or ¢onditions, as enumerated above, in the present case that would tempt up to
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exercise our discretionary power to hold that alternative remedy under FR 56{(jj)

does not operate as a bar in the present case.

11. Inthe afgresaid ‘backdrop, hav‘ing»observed that the appll'icant had failed to
e;pproach the,/z.!ppropriate authority in accordance with a statutory provision FR
/ . .
56(jj) and b’e;d, without exhausting availéble statutory remed\}, approached this
Tribunal si:créightaway and Having noticed the order passed by CuttackA.Bench on
ide;r’itiéal grounds, as also having come to learn that ap‘plicaﬁt‘ has already
pf/eferreq a representation i.n ter—ms. of FR '56 {ji) (in the r,heantime)von 07.07.2019,
i.e. after the Hon’ble High Court on 26.Q6.2019 raised the issues (as enumerated -

supra), we dispose of the. 0.A. ‘grantiné liberty tothe competent authority to

consider the representation so preferred"and dispose it of in accordance with law.

12. In view of the decision cited supra, in Pushkar Singh Bhati etc. .and having
observed that the M.A.546/2019 has beeh'.zpneferré‘d.'to seeek stay of departmental
proceedings, a relief not connected with the subject matter of the present O.A.;

we dismiss it with liberty to the applicant to agitate afresh in accordance with law,

if so advised.
ST | | v 7
(Dr. Nandita Chatterjee) - _ BIdISha Ba erjee)
Member (A} : Member {J)
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