1 0.a. 896 of 2016

CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH, KOLKATA

0.A. 896 of 2016

Coram : Hon’ble Ms. Bidisha Banerjee, Judicial Member

Smt. Ruma Mitra,

Wife of Late Basab Mitra,

Aged about 46 years,

Residing at 23/F, Rupnarayan Nandan Lane,
Kolkata — 700 025, West Bengal

And the applicant’s husband was working
As TC “A” /HWN, the then Sr. TE/Howrah
Uncler the o{iflce of Sr. DCM/HWH,A
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4. The Sr. Divisional Commercial Manager,
Howrah, Eastern Railway,
P.0O. & P.S. Howrah,
District — Howrah, Pin— 711 101.

S. The Sr. Divisional Personnel Officer,
Howrah Eastern Railway,
P.O. & P.S. Howrah, _ )
District — Howrah, Pin— 711 101.

6. The Asstt. Personnel Officer (3)
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For Divisional Railway Manager,
Howrah Eastern Railway,

P.0. & P.S. Howrah,

District - Howrah, Pin — 711 101,

......... Respo_ndents.
For the applicant : Mr. S. Chatterjee, Counsel

For the respondents : Mr. S. Banerjee, Counsel

Reserved on : 12.09.2019

Aggneved Wlth a s.peakmg order dated 08 04. 2016 thlS OA’ has been
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3 W.'_erms of Ra:!way Boar 1s Letter
ifi view the performanfegl f dut:es
: f acing: said, also to honour the above o
ent/oned Rm!wayﬁBoand’s lette beanng%m’f rﬁmd the satlsfactory-
performances of dut:es of deceased employee and also fmanc:a!xsuffenng of;old diseased
parents both Jaged abovebs80 years and two minor chddren aged 12 years "and 8 years
respectrve!y and rhet*appllcant as, the spouse of- the. deceased erffployee who were all
dependent upomh:m N ?* A

f, 1& s - st faﬂ-’ e
c) An ofder do also :ssue d:rectmg the respondents#to produce the records before
1 the Hon’ble Tnbunal 50 thatwafter perusal of.the” “same th@f order impugned dated
J 08.04.2016 be set aside.and/or qudsked dnd the respondents be directed to sanction
fi ' pension etc. to the applicant forthwith. pursuant-to “the above letter and for survival of

the family of the deceased Railway employee.

i d} Any other appropriate order or orders or direction or directions be passed upon
il the respondents as to your Honour may deem fit and proper.”

—]H; ' 2. The speaking order dated 08.04.2016 issued by Sr. Divl. Comml.
Manager/HWH in terms of the direction of this Tribunal in O.A. 2067 of 2015; that

is under challenge in this O.A,, is extracted hereinbelow for clarity:
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SPEAKING ORDER

0.A.No. 350/02067/2015
Ruma Mitra —vs- U.0.1, & Ors.

Pursuant to Ld. Tribunal/Cal’s order dated 25.01.16 in OA No. 350/02067/2015
and appeal of Smt. Ruma Mitra dt,20.12.11 the undersigned, being the Disciplinary
Authority and also the respondent No.4, passes the speaking order in terms of RBE
No0.164/2008 and also in accordance with law in the light of Railway Board’s direction
regarding grant of compassionate allowance, based on the following observations.

i)

if)

vi)

vii)

viii)

» The Charged @ffﬂc;al was prowded a

The staff concerned Basab Mitra, TC-A/HWH while functioning as such in
Howrah station in the year 2000 had reported sick w.e.f. 16.9.2000 but he
neither intimated nor produced any sick certificate to his Office Supervisor
or to the Competent Authority till the date of issuance of P/Notice
No.COM/TC/long absence/BM/02 dt. 21.12.2006.

Following Rule-9 of R.S. (D&A) Rules-1968, the staff concerned Basab
Mitra, TC- A/HWH was’ taken up under SF-5 -memorandum vide SF-5
memorandum No.COM/Ti C/long Absence/BM/ZOOZ dt. 10.6.02 for the
allegatlon of long unauthorized absence fmm 16.9. 2000 to the date of .
disposal of the DAR:cgse dt:.24.12.2006. Ry TR

ue and reasonable opportumt:es to

duty due to his hea/th bazards : !

The enqufry off:cer drew his fmdmgs withireasoned and jastfﬁed views
and est&bli.gb?d th‘é cb'arge !éveHQd a"gaj ist the Charged. Off c:al i»
Consrdermg“the:ment and grawtv of the charge i.e. unauthonzed absence

. 6, the Dnsctp’fmary, Authority DasSed order

s »"”?oﬂowmq_Rule-G (vii _) of# R 5 YD&A)_Ru!es:azI968 w:th;mpos:rm ﬁumshment

_f Removal ‘from Service without any pens:onary Benefit wde P/Notice

“No: COM/TC/Long-absence/BM/OZ dt.21.12.06%" & &

&%“As the* charge e profonged unauthonzed Zibsence"rs a ggss misconduct

?)‘n the part of the Charged Off:c:a! aanthe charge has been

™, proved/estabhshed bythe. Inquiry OffICEf, thé Djsc:pf inary Authority has

'”‘taken thevswtab!e action cons:denng grav’rty as we‘ﬁ merit of the case.
The* charged ‘Bfficial..did. .not.-prefer an};&appea! before the Appeliate.
Authority’ against the imposed pumshme?rt issued dt. 21.12.06.
The applicant Smt. Ruma-Mitra widow of Late Basab Mitra (the Charged
Official) appealed before the Disciplinary Authority on 20.12.11 after
expiry of Basab Mitra on 21.01.09 i.e. beyond the stipulated period of
Appeal/Revision petition.
The appeal of Smt. Ruma Mitra was duly disposed of by the Competent
Authority dt. 11.11.15 with remarks of ----
“since specific orders have been passed in this case, there is no scope in
the ambit of norms to consider the case. As such, the representation dft.
20.12.11 of Smt. Ruma Mitra for grant of compassionate allowance of
Late Basab Mitra can not be considered at this stage and is regretted.”
in terms of RBE No. 164 of 2008, the past cases where the Competent
Autharity, in exercise of its discretionary powers, had not sanctioned
compassionate alffowance at the time of passing orders of removal/
dismissal of immediately thereafter cannot be reopened for review on
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the basis of representations received from the removed/ dismissed
employees and members of their family at a later date.

Further, according to partial modification of Board’s letter dated
9.5.2005, out of the past cases in which the disciplinary authority had
not passed any specific orders for or against grant of compussionate
allowance, if any case appears to be deserving for consideration being
given, may be reviewed by the Disciplinary Authority concerned on
receipt of representations of dismissed/ removed employee or the.
family members of deceased employees.

In this relevant case the Disciplinary Authority clearly and also very
distinctly mentioned the term of compassionate allowance by way of
“removed from service without any pensionary benefit”. Hence question
of re-open the case of the deceased employee on the basis of received
representation is not supported by the Railway Board’s instructions in
terms of RBE No.164 of 2008.

ix) The DAR case was dealt with according to Rule-9 & 10 of R.S. (D&A) Rule-
1968 and pun;shment was imposed accordmg to Rule-6 (viii) of R.S. (D&A)
Rules-1968 and:ino appeal was preferred by the. Charged Official against
the pumshment notice and also spec:frc order against grant of

Compassronate allowance i.e. without pens:?anary beneftt has been clearly
‘k.

_spec:fted .J; LY
On s?:cu“tiny of Serw ab M:tra, the deceaSed aemployee and
also "relevant ‘records, rt lle drschargmg h:s rmportant and

ie-date’ of lssuagce of pumshment hotice i.e.
a-emamed una;bthonzed absence‘ffrom his
K :ﬁobwous that.&the empioyee

5asslgned duty w;th‘ o)
is "éy'tce or to remam in .Serwce,

't"n
z '3'!“'
*concerned did not rhave,&the“?equ: e
‘evern: for the I:vehhood of hrs fam:ly

on 21 01. 2009, f runmng her
fan;li!y *Late Basab M:tra was owe,ver, :‘, in ) 'f 16.9.2000 and e\%tlgr did not
bother for rat!way*f’e‘ﬁ'runera on e ﬂ”””""“‘r
All the' facts, gireumst
unb:ased manner iy ,; 3
As D:sc;plmary Authonty & Respondent No 4 *‘o%q f op:mon that the
pumshment das, rmposed agairist: the charged OfflCIOl is justlfred inview of gravity of the

case and-also there is no ground to consider compass:onate allowance ‘Hence appeal of

r«“ 3“

Smt. Ruma’Mitra doted 20.12: 2@11 is hereby.regretted. é@b"' : .4?‘5"
This is strfctly wrthout prejudrce “z.f,.:r*’” ) f«*"}

e

Ce 3P Drv! Comml Manager/HWH
Smt. Ruma Mitra, B
Widow Of Late Basab Mitra,

23/F, Rupnarayan Nandan Lane, .

Kolkata — 700 025.”

3. A bare perusal of the impugned speaking order dated 08.04.2016 would
demonstrate and exemplify that the reason for rejection of the applicant’s prayer
for compassionate allowance in terms of RBE 164 of 2008 is that out of the past

cases in which the disciplinary authority had not passed any specific orders for
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or against grant of compassionate allowance, if any case appears to be
deserving for consideration being given, may be reviewed by the Disciplinary
Authority concerned on receipt of representations of dismissed/ removed

employee or the family members of deceased employees,

Whereas in the present case the Disciplinary Authority had consciously

ordered Removal from Service without any pensionary benefit.

4. The Ld. Counsel for the applicant would vociferously submit that such every

case, where ‘removal’ -has been brdéred‘by the ,zlfii.sci;;:linqry Authority for
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The extract of the decusnen |n Mohmder Dutta Sharma would run thus

”16 We shall now ﬂventure to app/y the aforesarc'i’"*cf?erron, to thgffacts and
c:rcumstantes)rof the tase,‘ ‘in hand, and dec:pher the efrom, wwhether the appellant
before this Court ought to‘have been granted compassronate%llowdnce under Rule 41 of
the Pension Rules, ‘1972, The appellant was.pufilshed by afr order dated‘**l 7-5-1996 with
dismissal from seryice. The dccusations levelled. aquainst: the apnellant.«.‘were limited to his
unauthorised. and wﬂful absencexfrom:service. from 18-1:1995 toﬁ4-12 1995 (i.e. for a
period of 320 days, 18"hours and 30 minutes). The’ ‘above #aorder of punishment also -
notices that not takmg,stem actron*agamst*the appel!ant,gWould create a bad impression
on the new entrants in the*pohce serwce The pumshﬂng authonty while making a choice
of the punishment imposed on ‘the appellant also recorded, that the appellant’s
behaviour was incorrigible. Thus viewed, there can be no doubt, that the appellant’s
behaviour was incorrigible. Thus viewed, there can be no doubt, that the order of
dismissal from service imposed on the appeflant was fully justified. For determining the
question of compassionate allowance, so as to bring it within the realm of the
parameters laid down in Rule 41 of the Pension Rules, 1972, it is first necessary to
evaluate, whether the wrongdoing alleged against the appellant, was of a nature
expressed in para 14 of the instant judgment. Having given our thoughtful consideration .
on the above aspect of the matter, we do not find the delinquency for which the
appellant was punished, as-being_one which _can .be described as an act of moral
turpitude, nor_can it _be concluded_that the allegations made aqainst the appeflant
constituted acts of dishonesty towards his employer. The appellant’s behaviour was not .
ane which can be expressed as on act designed for jllegitimate personal gains:from his .
emplovyer. The appellant cannot also be stated to have indulged in an activity to harm a
third-party interest, based on the authority vested in him, nor was the behaviour of the
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appellant depraved, perverted, wicked or treacherous. Accordingly, even though the
delinquency alleged and proved aqainst the appellant was sufficient for imposition of
punishment of dismissal from service, it does not fall in any of the
classifications/categories depicted in_para 13 of the instant judgment. Therefore, the
availability of compassionate consideration, even of a lesser degree should ordinarily
satisfy the competent authority, about the appellant’s deservedness for an affirmative
consideration.

17. We shall only endeavour to delineate a few of the considerations which ought to
have been considered, in the present case for determining whether or not, the appellant
was entitled to compassionate allowance under Rule 41 of the Pension Rules, 1972. In
this behalf it may be noticed that the appellant had rendered about 24 years of service
prior to his dismissal from service, vide order dated 17-5-1996. During the above tenure,
he was granted 34 good entries, including 2 commendation rolls awarded by the
Commissioner of Police, 4 commendation certificates awarded by the Additional
Commissioner of Police aond 28 commendation cards awarded by the Deputy
Commissioner of Police. Even through the charge proved against the appellant pertains
to his unauthorised and wilful. fabsencessfromfserwce, there is- nothmg on the record to
reveal, that his absence™ from’fserwce was aimed at seekmg better pastures elsewhere.
No such mference i$ even otherwise possible, keeping in view the length of service
rendered by the appe:‘/ant There is no denial that the appe/!ant’Was mvolved during the
period undérconsideration,~in+a, cr/mma/ case,,,v from whith he sw as subsequently
acqwrted One of his brot“ﬁers d:ed aqd thereafter';,hls father and#o others wife also
passed away His own‘ﬁnfe gwasgsuffermg ffron";{ cancer%All these tnbulattohs led to his
own ill3 ﬁealth dec:pheroble from the -fact that he’ was»Suffenng from ,hypertens:on and
dlabetes “It is_the§e cons:derat:ons, wh;ch bught” to hdve been eva/uated by the
comgetent authon_tm [ ’determme ‘whethier the claim of the appellant ”deserved special
cansrderat/on as_would._entitle. htm to cowss:onate .alidwance undefRule 41 of the

Pensron Rules, 1972 g e R aup £ - '}
v};v“‘* f'( "f’“f"f?# w g !

3

=18. ‘,,a_.NOne of the"c}uthorrt:eseon =t7)€ adm:mstratwe;s:d énot even the”'f'_r’;.bungl or the
3Hi h Court, applied the’ above arameters t5.détermin®.ihe claim of thésoppellont for
scompass/onate al.’owancew We are of the view'thot th’étcons:derat:on ofsthe'appellant S
cloim was clearly. m:sd:rected “All the authont:es merely exammed the Iegmmacy of the
order of d/sm:ssal And'*also, whéther ‘the-delay by thé appeﬂant in filing the appeal
against the pumshment“order dated 17-5-1996, was’ Ieg“ t:m‘r’i’te The, basis, astwell as the
manner of;cons:deratlon, for a claim for compass:bnat allow’&nce % has nothing to do
with the abéve aspetts. Accordmg/y, while acceptmg”the mst}nt'appeal w‘g set aside the
order dated 25-4-2655 (passed‘by.the Deputy Comm:ssn;‘ner of Pohce, lind Battalion,
Delhi Armed Pohce, Delhi), rejecting the prayer made by the appe”"ﬁant for grant of
compassionate allowagce The order passed by the Tribunial dated 28-2-2006, and the
order passed by the High Court dated 13-11-2006, are also accordingly hereby set aside.

Having held as_above;-we direct tHe*competent authonty*to “reconsider the claim of the
appellant, for the grant of compassionate allowance tnder Rule 41 of the Pension Rules,
1972, based on the porameters loid down hereinabove.

19.  Allowed in the aforesaid terms.”

5. Per contra the Ld. Counsel for the respondents would vehemently oppose

the claim and defend the respondents action as legal and justified.

9#

6. Ld. Counsels were heard and matters on record were perused. We also

b

M . . . ..
gave Ot;‘k anxious consideration to the decision extracted supra.
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We note the observation in the speaking order itself records that the

appeal dated 20.12.2011 of Smt. Ruma Mitra was sought for compassionate

allowance owing to premature death of her husband on 21.0,1.2009, for running
her family.

due b 4

The wife is therefore being deprived of her family pension not duty-any

grave not of moral turpitude,but due to the unauthorised absence of her hushand

while in service, which could have been sympathetically considered by the

. ok
Disciplinary Authority rewewmg Ahe: case a-s—hef ment ‘of the claim, keeping in
-“'1'{5?,'. L’ " ;: 4 T :"' ;:L’ :',," h"“; .
view the financial strmgency of the family " " ,\
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