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Hon'bIA Ms. Bidisha Banerjee Judicial Member 

Smt. Bimala Balmiki, 
Wife of Late Sa,an Balmiki: 
Aged about 45 years1  
By Profession Housewife, 

Shri Bikash Balmiki, 
Son of Late Sarwan Balmiki:  

Aged about 28 yearS, 
By Profession UnemplOYed 
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33, Eden Hospital Lane, 
Service QuarterS Block No. 
Room No, 318, 
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orthe Respondents 
	Ms. M. BhattacharyYa, CounSCi 

Respondents 

Mr. J.R. Des, Counsel 
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Order dated: 1 

ORDE 

This application has been filed seeking the following reliefs:- 

"I) 	Leave may be granted to file this application jointly under Rule 4(5)(8) 
of CAT (Procedure) Rules, 1987. 

An order directing the respondents to cancel, rescind, withdraw or set 
aside the pLrported order by the respondents being dated 26.3.2014 holding 
the case of the applicants being finally rejected and accordingly consider the 
case of the applicants for pensionary benefits and consequential benefits as 
admissible under the provision of law. 

An oder directing the respondents to release the due family pension 
along with issuance of PPO for such pension in favour of applicant No. I 
w.e.f. 15.8.2011 being the date of death of deceased employee. 

An order directing the respondents to grant compassionate 
appointment to either of the sons of the deceased employee in place and 
stead of their deceased father, since died in harness on 15.8.2011 and 
already prayed for. 

An order directing the respondents to place all the relevant records 
before theHohble Bench for conscionable justice. 

Any other or further order/orders as to this Hon'ble Tribunal may seem 
fit and proper. 

And your applicant, as in duty bound, sha!i ever pray." 

The case of the applicant in a nut shell is that the husband of applicant No. 

and father of applicant No., 2 late SarwanBalmiki belongedto Scheduled Caste 
LJ 

ommunitv. He was working as Farrash-cum-SweePer under the Dy. 

r

Commissiofler of Linguistic Minorities in India and was posted in the office of 

Assistant Commissioner forlinguistic Minorities, Calcutta. He was, granted 

temporarY status as a casual labour under the scheme of grant of temporary 

status and regularisatiOfln and from 1.9.1993. Thereafter the said Sarwan 

Balmiki applied for regularization on 11.9.1996 and breathed his last on 15.8.2011 

after 29 years of continuous service. Applicant No. I prayed for death benefits 

such as P.F, gratuity leave encashmeflt and family pension were disallowed on 

the ground that the employee was not regularized before his death, by a letter 
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dted 23.2014 which was not only irregular but also in contrarY to different 

orders of Hon'ble Courts cluding the 
	

India that 
i-ion'ble Apex Court of 

 widow of Casual lab  
our with temporary status is due 

,rnislV held that the 

r family pensiOn alike the widow of a temporary employee as per rule. 

The respondents in their reply have dispelled the claim on the ground that 

the prnIfl'lee bein a Casue iabOur on temOra" status his widoW was not 
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urged that 2 long yars of service would make him eligible for family pension in 

84 of 2005 by the Principal Bench in 

terms of the decision rendered fl 
O.A. No. 2  

view of Gita Rani Santra v Union of India & other 
reported in (i997-2O01 AT 

FBJ 295, that a widow of a Casual worker who had served with tempOrarY status 

oeriod of 20 years øuld be entitled to family oenSiOn a 
for a minimum 	
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pension could not be denied due to a 
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Ld. Counsel further referred to a decision rendered by Hoñ'bl iOh Court 
5.  

 
in .Rukhibefl Rupabhai v. Union of India & ors. in Civil Aopeal NoS. 4776, 

on'ble Court formulated the followI 
5641 and 5770 of 2004 where the h

lig 

auesttons 

"ia 	According to the learned 
Counsel for the parties the question for 

with temporarY 
determination is whether the widow of a casuC! labourer  
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too tho+i+s hA' is d ffArArd
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temporary status, their rights to pension and the rights of their widows to family 

penson. 
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lV i I(Jl I juG .dSJUI I IA/I sIUUGU C4T iUIItJVVa. - 

((39 In the backdrop of these circumstances and the submissions 

advanced for our consideration;  the irresistihie and legitimate conclusion is 

that when casual labourer has served for requisite Deriod continuously. he 
has to be treated temborarv. in other words. he is a 'temoora .railwa,y 
servant.' This is incidence of statutory provision and judicial pronouncements 

1-laying pcauittód, this status. he. is entitled 
consequential benefits on sup'erannuation, and on his demise in harnessPi 
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Regularisatiofl against a permaneAt post made on availability or creation of 
a permanent post, may be them, but ponsioflary right do not depend on 
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depriving him stätutoy and constitutional rights under Arts. 14, 16, 21, 41 
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colleagues as per seniority in the Department, which, he is deemed to be 
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against decision of Apex Court in Inder Pa! Yadav case (supra), therefore, 

iIIpiiI ni1 , nflt t h nitiPfl ff4oi't fr's hu th Rih,Ju ,'hnnifln thc ne.itiOt 

of 'casual 	; from 
temporary status'. 

40. 	Substitutes, if absorbed against regular posts, would be entitled to 
bensionaY benefits. In case they were holding temporary status before 
appointment as substitutes they shall be treated 'temporary railway servants'. 
The period spent by them as casual labour, before appointment as substitute 
shall be counted for acquiring status of 'temporary railway servant' thereby, 
becoming at par with other tern porar'y railway sen/ants for oensiOnary 
béne fits' and his widow to family pension. The contentions advanced by 

learned Counsel for the petitionerS are accepted and those of the 

respondents rejected. The casual workers attain the status of 'temporary 

r4ih4lU cninf' nrI 	f,,rthr ntifIt1 ti's ,wi,drit1!1F nitist available 

posts would not. depnve them of retire! pension Thefrwid0WS/Wid0W, on 

hisiher demise, whether during seMc or after superannuation, would be 

entitled to family pension, same would be the position of the substitute, in 

we G,  ifcUflIW(lS discussed above." 

(emphasis supplied) 
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argue that the present applicant being the widow of the deceased Casual Labour 

ith temporary status who had seMd the organisatiOn fOr more than 29 years 

ould be eminently eligible for family pension and other death benefits. 

To the advantage of the applicant the respondents have emphaticallY 

iadmitted that the-  employee "Sarwan Balmiki could not be regularised as no Gr. 'D' 

p

ost was lying vacant in the office during his tenure". 

Ld COunselSWere heardafld materials on record were perused. 

9. 	
In view of the clear finding ofthe Hon'ble Gujrat High Court in Rukhiben 

Rupabhai (supra) that "the pensionarY right would not depend on regularisatiOfl 

/confirmatiOfl and availability of posts and that the employee should be deemed to 

have become permanent since laxity on the part of the employer should not 

militate against the right of Ahe employee" which binds this Tribunal and in view of 

the fact that the applicant admittedly rendered 29 years of service as Casual 

Labour with temporary status; I am of-  the considered view that the case of,  the 

present applicant inarguably and indubitably squarely fits into the factual matrix of 

the cited decision and as such she would be entitled to relief identical to that of the 

widow, Rukhibefl Rupabhai and other widow who are parties to the decision. 

In view of the above enumerations supra the impugned order is quashed: 

ConsequentlY, the respondents are directed to consider the case of the 

present applicant in the light of the decision supra for appropriate orders in 

accOrdance with the said decision within three months. In regard to prayer 
(iv) the 

applicant would be at liberty to file separate application. 

12. 	
this O.A. is, accordingly, disposed of. There shall be no order as to costs. 

(Bidisha nerjee) 
Judicial Member 

sp. 


