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ORDER

Bidisha Banerjee, Member (J}:

This application has been preferred by 2 applicants to seek the following

reliefs:

“i} Panel dated 11.11.2013 published by Divisional Personnel Office
cannot be tenable in the eye of law and as such same may be
quashed.

i) An order do issue directing the respondents to redraw the panel
strictly on the basis of merits secured by the candidates in the
written test.

iii) leave may granted to file this Original application jointly under
. ““~Rule 4(5)(a)-of the,CAT. Procedure Rule 1987."

2. The case of the applicants is as under:

h ;Pursuant;;to a ‘notificéj‘c-‘i‘é‘rlu;;‘;é{i‘a'ted 19.12.2005 (Annexuné—A/l); the
applicant-s,_ while ‘servin—ig. as Techn|c1an éSl-';de-I-, partici.béted at seIec"t’i'o.ri fol"r the
post of Ir. Engineer, Gr.ll and came out successful. The applicants fi;urediat Sh.
Nos. 15:‘and 5 resp"et‘tiyely,_"lfn the ba‘ne'l"*p'ubii'shed .on .22.02.‘2“00_8 (Annezctjre-A/4
to the 0:A.). Affer c;'ompl;alti'o'n 6f training, they weré poéted as Jr -Engiqe;r, Gr.llin
the S.E.Railways at Kharagpur Division. However, the- said sellection was
challenged by a group Qf Unsuccessful.candida{e's}' in O-A:Nos. 336/2008 and

2199/2010, which O.As. were disposed of vide order dated 24.02.2012 with the

direction as under:

..... we have no hesitation to quash the amended Clause (2)
of Sub-para (j) of Para 219(g) of IREM dated 16.11.1998. The
respondents are directed to re-draw the panel strictly according to
merit_only. Keeping in view of the decision of the Hon’ble Apex
Court in M.Ram Jayram’s case referred to above and while doing so
they shall act on the basis of marks secured by the candidates in
the written test already held. Such action is to be taken and
published the result within a period of 6 months from the date of

o,
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communication of this order. Till then the private respondents may

continue in their present post.”
Respondents challenged the above order before the Hon’ble High Court in
'WPCT No. 332/2012, which was dismissed by the Hon’ble High Court on

24.06.2013 as having no merit.

Review Petition filed as RVW 227/2013 with CAN 11724 of 2013 was also
dismissed on 13.06.2014. Subsequently, SLP preferred by the respondents also

stood dismissed on 06.03.2017.

Pursuant to the order of this Tribunal dated. 24.02.2012,"‘%3: v.r'e'\'ii‘s.ed panel

2 '

was issued on 11.11.2013 (Annexure-A]G) wherein the applicaﬁ‘fs did not find
place and, consequently, they were reverted back to the post of Technician, Gr-I.

e
¢ .

Thé;.érievance of%tihe aphcants .'i's' ';fchét the. ;lr.de"r' oﬁlﬁfhe Tribunétli"?io redraw
the panel strictly according to merit oﬁly" and “to act on the basis:of marks
secured by the candid_atgs in the written test”, have not be'en duly compli:gd with
in true “I'e:tter a'nd"'é;-pirli;ci-' 'I'fl-1;:}'main assertion of theappllcaﬁts |s tha}?’:’fé{ﬁey had
secured higher marks in the written examination than the candidatég, who have
been enlisted in the revised panel and, therefore, they should figure above such
candidates. They havek %ur'ther averred' t:ha-t ,.the“ﬁ:ié.r!;s on ACR, Educational

Qualification and Service Record ought not to have been computed towards

‘merit’ while preparing panel.

3. The facts of the case are not in dispute even after that the order of the
Tribunal panel was redrawn on the basis of merit in written test as well as marks

on ACR, Educational Qualification and Service Record, but not on Seniority.
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However, repelling the arguments advanced by the applicant that marks on ACR
ought not to have been computed, resp_ondents would submit that this Tribunal
in its order dated 24.02.2012 had directed the respondents to “redraw the panel
strictly according to merit” keeping in view the decision of the Hon’ble Apex Court
in M.Ramjayram’s case. Hon’ble High Court vide its order dated 24.06.2013 in
WPCT No. 332/2012 upheld the order of this Tribunal, and that neither the order
of the Tribunal nor the judgment passed by the Hon’ble Apex in M.Ramjayram
case posed any bar to take info consi‘derétibnlthe marks on ACR. The respondents
have clarified that marks éﬂotted for “seniority” was exclud‘é‘d, arfd, accordingly,
they have redrawn the merit list for 16 cariw'didate{ ac?grding totheorder of this
Tribunal. The respondeﬁfé havé thus l'cléin'we‘d to ::hav“éfs‘Zifupu(ous(ffbc;llo&ed the
ratio and the law laid down by the:'Hch.n’:b'l_e Apex in M.-Ramjayrar‘r.}"'case iwhile
implemer:{ting the ord’%_r 'o"f the’lig'.il?r‘ibunéf-':d‘ated"2;_1.02'.2:012. Resporzd-"ents have
further argued that the SLP(C) No. 844/2015 filed” by the similéﬁi"? situated
candidates was dismissed vide order dated 06.03.2017.

Therefore, the issue that boils down in the»-pl":ésent-.O.!A.ﬁ.is( whg.trlzwer marks
on ACR, Educational Qualification and Service Record ought to he considered to

adjudge merit of a candidate appearing for selection to the post of Jr. Engineer-iL.

4, We discern that the direction in the earlier round, in O.A. 336/2008, was
rendered having discussed Athe rules of selection (219 (g) of IREM), Board’s orders
and implications of the decision in Ram jayram’s case, threadbare. Hence, we need
not reproduce the same in this O.A. order. However, we find it would be profitable

to quote some extracts of the said order, which are as under:

f
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“9: Subsequently the issue was raised before the Central Administrative
Tribunal, Chandigarh Bench and the orders passed by the said Bench on
28.11.2001 was challenged before the Hon’ble High Court at Punjab and
Haryana at Chandigarh and while deciding the Civil Petition No. 4746-
CAT of 2002 the Hon’ble High Court decided the issue on 09.04.2008
wherein it has been observed by the Hon’ble High Court are as under:-

“The relevant clauses of Rule 219 are (g), (i) and (j} which read as
under: -

“219. Procedure to be adopted by Selection Board
{(a} to (f} XX XX XX XX

(g) Selection should be made primarily on the basis of overall
merit.(notlegible) but for the quidance of Selection Board the
factors to be taken into account and their relative weight are
laid down below:-

Maximum Marks Qualifying Marks
(i) Professional abifity 50 30
“{iifPersonality, address, R A
- Leadership and academic - '
. Qualification 20 —
(iii) A record of service 15 —

. {iv} Seniority 15
NOTE:

(iii) The item ‘record of service’ should also take into consideration
the performance of the employee _is _essential Training
Schools/institutes apart from the examining CRs and other relevant
records. g '

E (iv)  Candidates -must obtdin a minihﬁum'-"of 30 marks in

professional ability and 60% marks of thé aggregate for being -

placed on the panel. Where both written and oral tests are held for
adjudging the professional ability, the written test should not be
less than 35 marks and the candidates must secure 60% marks in
written test for the propose of being called in viva-voce test. This
procedure is also applicable for filling up of general posts. Provided
that 60% of the total of the marks prescribed for written
examination and for seniority will olso be the basis for calling
candidates for viva-voce test instead of 60% of the marks for the
written examination.

(h) xx XX XX XX

(i) For_general posts i.e., those outside the normal channel of
promotion for which condidates are cailed from different
categories whether in the same department or from different
departments, the selection procedure should be as under.-
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(iii) All e/iqibie staff irrespective of the department in which
they may be working who satisfy the prescribed
conditions of eligibility and volunteer for the post
should be subjected to a selection which should consist
of both written test and viva-voce test: and

(iv} The Selection Board should call for viva-voce test alf
candidates who secure not less than 60% marks in the
written test. The final panel should be drawn up on the
basis of marks obtained in the written and viva-voce
test in accordance with the procedure for filling
selection posts,

(i} The names of the selected candidates should be arranged in order of
seniority but those securing a total of more than 80% marks will be
classed as outstanding and placed in the panel appropriately in order of
their seniority allowing them to supersede not more than 50% of total
field of eligibility.”

It is further mentioned that:-

“It may be noticed that 15 marks were allocated. for seniority in
Rule 219(g) of the Railway Manual but such_marks.were set
aside by the Hon’ble Supreme Court_in N.Ramjayaram v.
General Manager, South Central Railway, AIR 1896 SC, 3195
wherein‘it was-held that-the selection is required.to be done on
the basis of the criteria laid down under Rule 219(q) of the
Railway Manual. The selection should be made primarily on the

~ basis of overall merit but for quidance of Selection: Board the
factors to be taken into account and the relative weightage
were laid down therein. It was found that weightage of 15% for
seniority was illegal. The relevant extract from the aforesaid
judgment of Hon’ble Supreme Court reads as under:-

“The Selection is required to be done on the basis of the
criteria laid down under Rule 219(g) of the Railway Manual.
Selection should be made primarily_on. the basis' of overall
merit but for guidance of Selection Board the factors to be

taken into account and the relative weightage laid down was

as under:-

“Rule 219(g) of the Indian Railway Manual states selection

. should be made primarily on the basis of overall merit but for

guidance of Selection Board the factors to be taken into
account and their relative weightage are laid down as below:-

Maximum Marks Qualifying Marks
iii} Professional ability 50 30
(iv} Personality, Leadership and
Academic qualification 20 _
{v) Record of service 15 : _
{vi) Seniority 15 _

In this case since the contesting respondents are not from the same unit
but of different units, Rule 320 stands excluded, weightage of 15 marks
for seniority given to the respondents obviously is illegal. Therefore,
there is force in the contention of the applicant that this non-selection
tantamount to arbitrary exercise of power on the part of respondent
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Nos. 1 and 2. We set aside the ordér of the CAT, Hyderabad made in
0.C.No. 1039/92 dated March 21, 1995. The respondents are dirécted to
consider the selection according to rules and make appointment
according to jow.”

XXX XXX C o oxxx XXX

12. In view of what has been discussed above, we have no hesitation to guash
the amended Clouse {2) of Sub-para {j) of Para 219(g) of IREM dated
16.11.1998. The respondents are directed to re-draw the panel strictly
according to merit only. Keeping in view of the decision of the Hon’ble Apex -

Court in M.Ram Jayram’s case referred to above and while doing so they shall
act on the basis of marks secured by the eandidates in the written test already
held. Such action is to be taken and published the result within a period of 6
months from the date of communication of this order. Till then the private

- respondents may continue in their present post. '

13. The O.A. is accordingly aflowed. No order.as to cost. ”

We, from records, decipher that such grading in ACR carries marks. Fér an.
example “Outstanding” carries 5 marks, “Very Good” 4 lmarks, "’Good" carries 3
marks and so on. An “Outstanding” for 3 consecutive years would fe_tcﬁ 15'ma rks
maximum under “Record of -S'ervice” while 1 “Odtstandihé” and 2 ”(/éry Good”

would fetch 13.

5. Placing the said figu~re's, it was arg‘ued by Ld. Counsel for the ag;p;licaﬁt that
the order as extracted above made it imperative for the respondents t6 redraw
pane) “strictly on merit”, which ‘merit’ cannot include ma_rks_oh A(_ZR-.etc. as the
Rule 219(g) does not lay down that the ACR/Record of servit;a would carry
qualifying marks, alike “seniority”. tf marks on “seniority” cannot be computed as
held in Ram jayram case, marks on ACR and Record of Service can also not be
computed. Hence merit should be wholly on aggregate of written test and viva
(whenever applicable) and not oﬁ marks on ACR, which can only serve as a

guiding factor for the selection board and not for computation.

The panel that was finally drawn up on 13.12.2013 (Annexure~A/6 to the

W b s L PO T
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0.A.) consisted of the following persons: %% .«

Padha Lochan Behera (SC}

D.Satya Sai

Dipankar Das

Gurudas Mondal .
Sourav Roy -

Shyamal Ghosh

Dilip Kr. Pauf

Jakir Hossain

Biswa Ranjan Jana

10 Subrata Mondal {SC) ’ "

WONDL D WA

The last selected UR scored 58 in aggregate out of 80. The score of

applicant, Dulal Ch.Pramanik, was much less. The individual scares being as under:

i
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6. Inthe aforesaid backdrop, we would observe that in WPCT No. 332/2012, (
P




NS s e g 7 T T T TR
.‘g}lzggﬁk:mt'jili. < [ttt

wesnQ. L . .. ... . OA350U/8/2/2014

cited by the applicant’s side, Hon’ble High Court on 24.06.2013 held as under:

Hawe

“This writ petition has been filed challenging the judgement

and order dated 24" February, 2012 passed by the Central

Administrative Tribunal, Calcutta Bench in 0.0.336 of 2008
whereby and whereunder the said learned Tribunal finally disposed

of the aforesaid application along with another application being

O.A. 2199 of 2010 by directing the respondent authorities namely,

the petitioners herein to redraw the panel strictly according to the

merit only upon considering the relevant records and also

considering the various decisions of the Hon’ble Supreme Court.

We do not find any error and/or infirmity in the aforesaid
direction of the learned Tribunal.”
Thus, Hon’ble High Court has aptly clarified the ambiguity, if any, in this

Tribunal’s decision by including “upon considering the relevant records”.

Review against the order dated 24.06.2013 was dismissed c;n 13.06.2014

and SLP on 06.03.2017.

1

7. We would further observe that t‘ﬁi's issue wﬁether-srﬁa rks on ACR have fco be

computed towards ‘merit’ in this particular selection is no more res integra.

Instances are galore where marks on ACR and Record. of Service have been

computed to adjudge merit, a few instances would be as under:

(1) O.A. 164 of 2008 decided by Hyderabad Bench on 23.07.2009.

{2) W.P.(C) No. 4335/20i1, rénderéd by the Hoﬁbié High Court at Delhi on
18.07.2013.

(3) 0.A.592.2011 by Caicutta Bench, on 05.04.2019.

(4) 0.A. 8 of 2008 by Hyderabad Bench, on 13.08.2008.

(5) 0.A. 571 of 2009 decided by Allahabad Bench, 04.10.2018




10 OA 350/872/2014

The decisions supra imply that marks on ACR ought to be computed to

adjudge merit of candidates in terms of IREM para 219 (g)

8. In regard to non-communication of ACRs and its consideration for
promotion in Dev Dutt Vs. Union of India, Civil Appeal No. 7631 of 2002, the

Hon’ble Apex Court held as under:

“36. In our opinion, fair play required that the respondent should
have communicated the 'good’ entry of 1993-94 to the appelfant so
that_he could have an opportunity of making a representation
praying for upgrading the same so that he could be eligible for
promotion. Non-communication of the said entry, in our opinion,
was hence unfair.on the part of the respondent and hence violative
of natural justice. S

5,

37. Originally there were said to be only two principles of natural
justice : (1) the rule against bias and (2) the right to be heard (audi
alteram partem). However, subsequently, as noted in A.K. Kraipak's
case (supra) and K.L. Shephard’'s case (supra), some_more rules
came to be added to the rules of natural justice, e.g. the
requirement. to give reasons vide S.N. -Mukherji vs: Union of
India.AIR '1990° SC 1984.In. Maneka. Gandhi vs. "Union of
India (supra} (vide paragraphs 56 to 61) it was held.that natural
justice is part of Article 14 of the Constitution.

38. Thus natural justice has an expanding content and is not
stagnant. it is therefore open to ‘the Court.to develop new
- principles.of natural justice in appropriate cases.

39. In the present case, we are developing the principles of natural
justice by holding that fairness and transparency in public
administration _requires that _all _entries {(whether poor, fair,
average, good or very good) in the Annual Confidential Report of a
public servant, whether in _civil, judicial,_police or any other State
service {except the military), must be communicated to him within
g _reasonable period so that he can make a representation for its
upgradation. This in our opinion is the correct legal position even
though there may be no Rule/G.0O. requiring communication of the
entry, or even if there is a Rule/G.O. prohibiting it, because the
principle of non-arbitrariness in State action as envisaged by Article
14 of the Constitution in our opinion requires  such
communication. Article 14 will override all rules or government
orders.

40. We further hold that when the entry is communicated to him
the public servant should have a right to make g representation
against the entry to the concerned authority, and the concerned

==
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authority _must_decide the representation in_a_fair manner and
within a reasonable period. We also hold that the representation
must be decided by an authority higher than the one who gave the
entry, otherwise the Jikelihood is thot the representation will be
summarily rejected without adequate consideration as it would be
an appeal from Caesar to Caesar. All this would be conducive to
fairness and transparency in public administration, and would
result in fairness to public servants. The State must be a model
employer, and must act fairly towards its employees. Only then
would good governance be possible.

XXX XXX XXX

47. We are informed that the appellant has already retired from
service. However, if his representation for wupgradation of the
‘qood' entry is allowed, he may benefit in his pension and get some
arrears. Hence we direct that the ‘good’ entry of 1993-94 be
communicated to the appellant forthwith and he should be
permitted to make a representation against the same praying for
its upgradation: If the upgradation: rs*al/owed the appellantshould
be considered. forthWIth for promotion-as Supermtendmg Engmeer
retrospectively and if he is promoted he will get the beneﬁt of
higher pension and the balance of arrears of pay along with 8% per
annum interest,

48." We, therefore direct that the 'good” entry be communicated to
the appellant: w:thm a penod of two -months from the date of
receipt of the copy of this judgment..On being commiiriicated, the
appellant may make the representation, if he so chooses, against
the said entry within two months thereafter and the said
representation will be decided within two moriths thereafter. If his
entry is upgraded the appellant shall be considered for promotion
retrospectively by the Departmental Promo'tibn__ Committee (DPC)
within three months thereafter and if the appellant.gets selected
for promotion retrospectively, he should be given.-higher pension
with arrears of pay and interest @ 8% per annum till the date of
payment.

49. With these observations this appeal is allowed. No costs.”

(emphasis added)

In Sukhdev Singh Vs. Union of India, Civil Appal No. 5892 of 2006, Hon’ble

Apex Court’s (Three Judge) view was this:

“6. We are in complete agreement with the view in Dev Dutt
particularly paragraphs 17, 18, 22, 37 & 41 as quoted above. We
approve the same.




- — v e e

12 " OA 350/872/2014

7. A three Judge Bench of this Court in Abhijit Ghosh Dastidar vs.
Union of India and others followed Dev Dutt. In paragraph 8 of the
Report, this Court with reference to the case under consideration
held as under:

“Coming to the second aspect, that though the benchmark
“very good” is required for being considered for promotion
admittedly the entry of “good” was not communicated to the
appellant. The entry of ‘good' should have been
communicated to him as he was having “very good” in the
previous year. In those circumstances, in our opinion, nofi-
communication of entries in the ACR of a public servant
whether he is in civil, judicial, police or any other service
(other than the armed forces), it has civil consequences
because it. may.affect his chances for promotion or get other
benefits. Hence, such non-communication would be arbitrary
and as such violative of Article 14 of the Constitution. The
same view has been reiterated in the above referred decision
relied on by the appellont. Therefore, the entries “good” if at
all granted to the appellant, the same should not have been
taken into consideration for:being considered:for promotion

-to the higher grade. The respondent has no case "t.hat the
appellant had ever been informed of the nature of the
grading given to him.”

8. In our opinion, the view taken in Dev Dutt that every entry in
ACR of a public servant must be communicated to him/her within a
reasonable period is legally sound a'nd.ﬁhelps in achieving threefold
 objectives. First, the communication-of every entry in the ACR to a
public servant helps him/her to work harder and achieve more that
helps him in improving his work and give better results. Second and
equally important, on being made aware of the entry in the ACR,
the public servant may feel dissatisfied with the same.
Communication of the entry. enables. -him/her. to make
. representation for.upgradation of the remarks-entered in the ACR.
Third, communication of every entry in the ACR brings
transparency in recording the remarks relating to a public servant
and the system becomes more conforming to the principles of
natural justice. We, accordingly, hold that every entry in ACR —
poor, fair, average, good or very good — must be communicated to
him/her within a reasonable period. ‘

9. The decisions of this Court in Satya Narain Shukla vs. Union of
India and others and K.M. Mishra vs. Central Bank of India and
others and the other decisions of this Court taking a contrary view
are declared to be not laying down a good law.

11. Insofar as the present case is concerned, we are informed that
the appellant has already been promoted. In view thereof, nothing
more is required to be done. Civil Appeal is disposed of with no
order as to costs. However, it will be open to the appellant to make
a_representation to the concerned authorities for retrospective
promotion in view of the legal position stated by us. If such a
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representation is made by the appellant, the same shall_be
considered by the concerned authorities approprigtely in
accordance with law, '

11 1.A. No. 3 of 2011 for intervention is rejected. It will be open to
the applicant to pursue his legal remedy in accordance with law.”

{emphasis added)

The applicants have heavily relied on the decision of the Hon’ble Apex
Court in Dev Dutt Vs. Union of india, Civil Appeal No. 7631 of 2002, and Sukhdev
Singh Vs. Union of India, Civil Appal No. 5892 of 2006, to contend that the
respondents ought to héve given them opportunityl-t;' -repres.;‘r'\t‘against the
adverse gradings in the ACRs if at all marks on ACR was to be computed towards

merit, that would make them ineligible for promotion.

S. In so far as there was no spec'iﬁc"'bé»-r:ilrhbosed by ei{her the Tribunal é)r the
Hpn'bte High Court, and the decision of Hon’ble High Court being far from
* ambiguous or ambivaleng'til;rg rules of selection:being such that marks on ACR has
to be given due weightage in absence of any:sbevcific balr té compute the?'mz-arks,
we direct the respondents to redraw panel wholly on the basis of marks in written
examination, -AQR etc. as provided in para 219 (g) of IREM anci"‘its mddified version
and RBE 113/2009, but in view of the clear mandate in the de;sionslcited supra
that all entries whether ‘good’ or “adverse” has to be communicated to the
incumbents before being acted upon to their prejudice, the respondents, given
that ACR/record of service <.:arry marks, shall communjcate all the relevant ACRs
that were considered at the selection, seek representation, consider the

representation in accordance with law to discern whether gradings are required
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to be upgraded a'hd, if,upgraded, to review and recalculate the marks on ACR,
- . Record of Service etc. and redraw the panel strictly in accordance with law.
" 10. In the event the private respondents need to be reverted, the respondents
""-“.:‘g&.‘w . . . " - .
Pl shall proceed upon due notice to all such individuals likely to be affected.
11, O.A.is disposed of. No costs.

* 7 "(Dr. Nandita Chatterjee) | - (Bidisha Banerjee)
- Member(A) . . 0 eavigmber ()
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