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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, CALCUTTA BENCH, CALCUTTA'

0.A.No. 350 / 1173 of 2014
IN THE MATTER OF: .

P T o ' - BIMLENDU KUMAR SINGH, aged. about 40
years, son of Late Balaram Singh, residing at .
Quarter No. C-105, Type-ll, Central

Government Quarters, Tollygunge, Kolkata-

700040 and working as Accountant in the
" Regional Pay & Accounts Office, Ministry of
o ' : - X .Commerc'e, 1, Council House Sfreet, Kolkata-
| 700001;

...Applicant

-Versus-

~ 1. UNION bF INDIA service through the
Secretary, Ministrty of Commerce and
Industries, Government of India,
Department of Commerce, 531, Udyog
 Bhawan, New Delhi- 110011;

2. THE CONTROLLER GENERAL - OF
ACCOUNTS, Government of India,
Ministry of Finance, Department of
Expendiiure, “G" Wings, 7" Floor, Lok
* Nayak Bhavan, Khan Market, New Delhi-
110003;




THE SENIOR ACCOUNTS OFFICER,
Regional Pay & Accounts Office, Ministry
of Commerce, 1, Council House Street,

Kolkata- 700001;

...Respondents.



CENTRAL ADMINISTRATIVE TRIBUNAL
KOLKATA BENCH
'KOLKATA

No.O A.350/1172/2014

Date of order : 26419

Coram : Hon’ble Mrs. Bidisha Banerjee, Judicial Member

For th

Forth

Hon’ble Dr. Nandita Chatterjee, Administrative Member

BIMALENDU KUMAR SINGH

VS.
UNION OF INDIA & OTHERS
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Th% appllcatlo "‘has bee‘" “tQ s@”é’k%he followi.t:fg reliefs:-
%f C ﬁl& ? |

\ .

.”o)"‘”‘*%’o quash and/or set ,as:qﬂe the wgpugned Speak/ng order dated

15 10.2013 /ssued”"*’by thé\‘EﬁfAccou‘ ts @mcer{Adﬁ‘?mlstratton) whereby and
RN

whereunde‘r they,fhave‘%rejected the claim a,.t f’}presen pphcaf)t on the
ground that since the, apphcant was found unﬂ hthen De’gartmental
Promotlo%‘sCo%m/ttee and due to avergge’ gradmg m IhIS CR{Confidential
Report)%for “the year ,2001- OS’"“"’the"apphcant!‘cannot be glven such benefit
being An"nexurem 8 of thls?a or{gmal" applléatton aﬁ'dp d fup her directed the
respondent?‘*to givesall promotional beneflts»emcludm*g ACP and MACP in
favour of the apphcant %ng*wrth»@il«fmancral beneftts

"""‘h

b) To pass an appropriate . Order d;rectmg Upon the respondent authority to

modify the order of promotion of the applicant being No.31/2011-12 dated
31.05.2011 to the extent that the applicant’s promotion to the post of
Accountant shall be given effect to with effect from 2007 instead of
31.05.2011 along with all consequential benefits accordingly;

¢) To pass an appropriate order directing upon the respondent authority to
antedate your applicant’s promotion to the post of Accountant with effect
from 2007 instead of 31.05.2011 by madifying the office order No.41/2011-
12 dated 31.05.2011 along with all consequential benefits;

d) To deal and/or dispose of the representation preferred by your applicant
before the concerned authority dated 30.03.2012 in respect of grant of
promotion to the post of Accountant with effect from 2007 instead of
31.05.2011 in favour of the applicant with all consequential benefits.”

The case of the applicant is as under:-



The applicant who is working as Accountant in the Regional Pay

and Accounts Office, Ministry of Commerce, Kolkata, had earlier filed a

case before this Tribunal i.e. O.A.No.1191/2013 praying for antedating
his promotion to the post of Accountant w.ef 2007 instead of
31.05.2011. The said O.A. was disposed of on 26.09.2013 with 2
direction upon ‘the respohdents to consider and dispose of his
representation within three months from the date of receipt of a copy
of that order. Pursuant to the sald o%ger a speakmg order was issued

y@ﬁgim J?wg_ i e w,%

by the respondent authorlty i.e. the Accounts‘q%;flcer(ﬂdmlnlstratlon)
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3. Per contra the respondents have filed their written reply stating

the a'ppllcah’tjto;:j‘e a fr sh 0.A.

as under:-

- Consequent upqn completion of 5 years of regular service as
Lower Division Clerk on 01.01.2003 in terms of Central Civil Accounts
Service (Group ‘C’) Recruitment Rules, 2000, the applicant’s case for
promotion as Accountant for the vacancy of respective yeer was

submitted to the 0O/6 €GA in the year 2003, 2004, 2005 and 2011. In
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the year 2006,2007, 2008,2009 and 2010, his promotion case was not
submittgd to the O/o CGA as he was fnund ‘unﬁt’ by the then
Departmental Promotion Committee due to average grading in his
CR(Confidential Report) for the year 2004-05. Ultimately in pursuance
of CGA’s 0.M.No.A-11020/1/2011-12/MFCGA(A}/NGE/33 dated.
13.05.2011 and Office Order No.41/2011-12 read u_nder
Lr.No.}(21)PAO/A/2011-12/270 dated 31.05.2011, the applicant was

promoted as Accountant w, e f: 3{’1 0?5 2011 Hence, the plea of the
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the respondents have stated that “it may also be the fact that ‘Accepting’

Authority bf CR communicated the same earlier but for unforeseen circumstances

the applicant did not receive it.” ‘Therefore, it is an admitted fact that the
applicant was not communicated the adverse C.R. or given an

opportunity to make representation against such adverse remarks.



/ 6. In regard to non-communication of ACRs and its consideration for

promotion’in Dev Dutt Vs. Union of India, Civil Appeal No. 7631 of

2002, the Hon’ble Apex Court held as under:

“36. In our opinion, fair play required that the respondent
should have communicated the 'good’ entry of 1993-94 to
the appellant so that _he could have an opportunity of
making a representation praying for upgrading the same so
that he could be eligible for promotion. Non-communication
of the said entry, in our opinion, was hence unfair on the
part of the respondent and hence violative of natural justice.

37. Ongmally there were said. to be only two principles of
naturgl- ;ust;ceﬂ {2) thegrule agamst‘b:as and (2) the right to
be,,,jveard taudi alteram pq,rtem} “However subsequently, as
%n@ted in A.K. Kraipak's case (supra? .and K‘%\Shephard s case
(supra}, sor_;?efmoreg,(y!es came to 15’} added to the rules.
"~ of natupaly® juStICE,a eg 4«;@‘ requ:rement to g:ve reasons
videSIN. Mukheq v Unionf. indi AIR” “1890%C 1984.In
Manekc?ﬁGandh: vS. flnromot India {supra)"(ﬁ‘de p%ragraphs
61) :t was ’held that ol tu;%l ]UStICé‘ IS art ofArtlc!e

’?

39. InAthe;'present case, W}e*are develop: ng the _Qrmc:ples of
A nat Jetiee: 2h oldi wah at’ '5;;';?3'5‘0/:(1 transpgrency in
y f plblierddministration requirés+that¥all entties (whether poor,
. j';imr%v" rage, good or very gootl) mwthgﬁ*Arﬁwalﬁon idential
. Report of*a»pubhc servantf hetherin civil, 1udrc10! police or
%\ any other State serwce {except the m:htary) must _be
Ty, tommunicated:to:Him within a reasonab!e period so that he
%ﬁs can r’nake a representatlongfor its upgradat:on This in our
oprmon is theeorrect’ Iegal posmon even though there may
be no Riile/G.0. «requiring“communication of the entry, or
even if there is a Rule/G.O. prohibiting it, because the
principle of non-arbitrariness in State action as envisaged
by Article 14 of the Constitution in our opinion requires such
communication. Article 14 will override all rules or
government orders.
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40. We further hold that when the entry is communicated to
him_the public _servant should have a right to make a
representation against the entry to the concerned guthority,
and the concerned authority must decide the representation
in_a fair manner and within_a reasonable period, We also
hold that the representation must be decided by an authority
higher than the one who gave the entry, otherwise the
likelihood is that the representation will be summarily
rejected without adequate consideration as it would be an
appeal from Caesar to Caesar. All this would be conducive to




i ' fairness and transparency in public administration, and
would result in fairness to public servants. The State must be
a model employer, and must act fairly towards its
employees. Only then would good governance be possible.

XXX XXX XXX

47. We are informed that the appellant has already retired
from service. However, if his representation for upgradation
of the ‘good' entry is allowed, he may benefit in his pension
and get some arrears. Hence we direct that the ‘good’ entry
of 1993-94 be communicated to the appellant forthwith and
he should be permitted to make a representation against the
same praying for its upgradation. If the upgradation is
allowed, the appellant should be considered forthwith for
promotion as Superintending Engineer retrospectively and if
he is promoted hewill get the benefit of higher pension and .
the,, balan?:eﬂof arreéars of Apay a?ong ‘with 8% per annum
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%"’-’ 48. %,‘gzthe{e ore, g‘*'direect that the good entry be
% commun:caﬁed%toW the appe!lc{%&rl; w;thma’w‘berr%d of two
4 : months fromh the (%ate of recétpt oﬁghe copy"?‘th:s fudgment.
@ on bem ‘%c m%;r nélcated the appeﬂant may» make the
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=g wit J :ghereofter Jf his %ntry is
upgragfd the oppeli’ante Shall be Fonsidered for;.%pro%otron
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o (DP@EAWIthn three months tbfreaﬂer and .ifithe appellant

i gets selected ﬂfor ipromotlon retrospect:vely, he should be
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In Sukhdev Singh Vs. Union of India, Civil Appeal No. 5892 of

2006, Hon’ble Apex Court’s (Three Judge) view was this:

“6. We are in complete agreement with the view in Dev Dutt
particularly paragraphs 17, 18, 22, 37 & 41 as quoted above.
We approve the same.

7. A three Judge Bench of this Court in Abhijit Ghosh Dastidar
vs. Union of Indiaand others followed Dev Dutt. In
paragraph 8 of the Report, this Court with reference to the
case under consideration held as under:



“Coming to the second aspect, that though the
benchmark “very good” is required for being
considered for promotion admittedly the entry of
“good” was not communicated to the appellant. The

entry of 'good’ should have been communicated to him

as he was having “very good” in the previous year. In

those circumstances, in our opinion, non-
communication of entries in the ACR of a. public
servant whether he is in civil, judicial, police or any
other service (other than the armed forces), it has civil
consequences because it may affect his chances for
promotion or get other benefits. Hence, such non-
communication would be arbitrary and as such
violative of Article 14 of the Constitution. The same

view has been reiterated in the above referred decision

refied on by the appellant. Therefore, the entries
“good” if ot all granted. to the oppellant, the same
should notx%haveg@been takéne., Jinto consideration for
gemg co*hs:deretf{ fot;,‘%fgfmotlon to the higher grade.

; ®ﬁ;‘ggThe respondent has no caseyethat the appellant had
. & ever been nformed of the natu)fw Jof theaigradmg given
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8. !n;our opmlon, fhe wew taken*m‘ Dev Dui.‘f'Pﬁ hat eVery entry
ﬁ%_ R*fot Qubhc servant Emust be:communitated toshim/her
W:tfwrmaw reamfbnablef e_ﬁodmsﬂ‘legéﬂy sountl-dnd ‘ﬁ)e!gs in

W~ ievinguthre :oldé%q ect:ves»mFrrsts the cammumc%tfon of -

v*‘,

'ork har eneffmd' al:hleve fnare t%t helps hlmum im rowng
hfs%“ﬁ?’xoar;!(’“ﬁ aﬁcﬁi g%v% be?fe\rﬁ sj;e"é‘iult‘s Second&gnd iequally
lmpo%ant on bear'rg made awav"g';‘ of the entrysinstheé ICR, the

ublic* ervggt may”i feeggﬁ%rl;:satls ied with the~ same.

com! umca TONOLS =:e‘ entpy’ ena'g?‘“s; h:m/her go make
: fw representatzon for upgradatign of:the remarks en tered in the
% ACR “"Tahfrd communication ofﬁeveryﬁent‘ry;lzn the ‘ACR brings
»va “‘a‘ 'fransparenc% in recordmg the remarks (,fetatm to a public
%.& ‘M,servant and the system. becomes meore conformmg to the
"\% prmc:ples of - ndturdl justice. We, accordmgly, hold that every

- entry in: ACR poor farr, average, goa“for very good — must

ey

be*tommun/cated o h!m/her within a reasonable period.
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9. The decisions of this Court in Satya Narain Shukla vs.

Union of India and others and K.M. Mishra vs. Central Bank

of India and others and the other decisions of this Court

taking a contrary view are dedared to be not laying down g

good law.

11. Insofar as the present case is concerned, we are informed
that the appellant has already been promoted. In view
thereof, nothing more is required to be done. Civil Appeal is
disposed of with no order os to costs. However, it will be
open to the appellant to _make a representation to_the
concerned authorities for retrospective promotion in view of
the legal position stated by us. If such a representation is
made by the appellant, the same shall be considered by the
concerned authorities appropriately in accordance with law.
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~ the 040 CGA:;m the yeogr?; ;

11 LA. No. 3 of 2011 for intervention is rejected. It will be
open to the applicant to pursue his legal remedy in
accordance with law.”

(emphasis added)

The applicant has heavily relied on the decision of the Hon'ble

Apex Court in Dev Dutt Vs. Union of India, Civil Appeal No. 7631 of

2002, and Sukhdev Singh Vs. Union of India, Civi'I Appal No. 5892 of

2006, to contend that the respondents ought to have given him

opportunity to represent ’%&ggmis‘% ﬁe% %E{ée géé‘ﬂ lngs; ;n the ACRs if at

all marks on. ACR Wa’ s'to be computed towards m’é’ri-tv;.;tlr;ﬂa‘“t would make
Faf '% St éﬂ"é e
‘i«»x "‘ﬁ%% }%u ) o Y
@4{ K3 . i s ” '3%

; ertlen““t 'at “the apShca%?t’s case

o

for promotlom as Accounéantafofﬁz'vacan year WOSmS&lbI‘nI ted to

m@

i‘.6:

L0
%1"
o

7. in
3

‘%“ ’e'ase -
{2 AR
1 LT

was foun% ‘unfit! byfthmr?@epartmental Prom S'Qg:zommlttee due fo average
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grading in ht%gR(Confldént:al Report)»for theﬁyear 2004 5" and m«‘;giw of the
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deC|S|on cited stipra edrrect the r%espondent to co,mmunlcate all the

relevant ACRs that were "‘co*n-sideﬁedaatﬁt‘hé selection/DPC, within 4

weeks from receipt of a copy of this order, seek representation,

" consider the representation in accordance with law to discern whether

gradings are required to be upgraded and, if upgraded, to review and
place the matter for appropriate consideration through a review DPC

and issue orders within 4 months thereafter.




8. In the event some employees need to be reverted, the

respondents shall proceed upon.due notice to all such individuals likely

to be affected.

The present O.A. accordingly stahds disposed of. No costs.

. 7
v . - . N o et
(Dr. Nandita Chatterjee) (Bidisha Banerjee)

Administrative Member Judicial Member-
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