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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH, KOLKATA

' 0.A.6410f2013

f". Coram : 'Hon’ble Ms. Bidisha Baherjee, Judicial Member
Hon’ble Dr. N, Chatterjee, Administrative Member
1. Sukumar Banerjee,
Son of LateBijoy Chandra Banerjee,
Residing at- 1, St. Xavier Marg,
C~Zone, Durgapur — 713 205,
District : Burdwan.

————
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T, Resndmg’at 13/9, Harshabardhan,ﬁ* A
A Zone» Durgapur' ~713 204,fﬁ“”

|
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i!' S . 6. Nirmal Chandra Paul,

: Son of Late A. Paul,

Residing-at 3C/11, Ramkrishna Extension,
A-Zone, Durgapur— 713 204,

District : Burdwan.

7. Phatik Chandra Kundu,
Son of Satya:Ranjan Kunar,
Residing at:4/8, Akbar Road, A-Zone,
Durgapur— 713204,
District : Burdwan. .




2 _ 0.a. 641 of 2013

8. Sushil Kumar Mondal,
Son of Late K.C. Mondal,
Residing at 8/2, Chandi Das Road,
B-Zone, Durgapur — 713 205,
District : Burdwan.

9. Ashim Sadhan Bhattacharjee,
| Son of Late'M.M. Bhattacharjee,
. . Residing at. 18/18, Ashoke Avenue,
: ‘ A-Zone, Durga pur —713 204,
' _ District : Burdwan.

i- _ ‘ 10. Tapan Kumar Banerjee
Son of lealal Banerjee

R;radlp Kumar Ghosh;’ Q; S
"Son of Late P.K. Ghoshy™ s %%
Residing-at42/6;Mahistikap ifir Rd‘ad
* B—Zone Durgapur - 713 205 #

Dlstnct ‘Burdwan. A
‘ez 'M'”w’:""” S L T Qe SRS pes - 2 Jgﬂr;
| "z'"z""‘iAIluthg ‘appllca ts areMorkmg as Contractor Labour
under DSP. '

...... Applicants.

Versus

1. The Steel Authority of India Limited,
A Government of india Undertaking,
Service through its Chairman,

X Having its office at “Ispat Bhawan”,

- 5, Lodhi Road, New Delhi — 110 003

& ‘ - And also having its office at 6,

Ganesh Chandra Avenue,

Calcutta — 700 013.
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2. Durgapur Steel Plant,
A subsidiary unit of Steel Authority of India iLtd.,
Having its reglstered office at Main Administrative
Building, (Ispat Bhawan), Durgapur — 713203,
District : Burdwan. |

3. Managmg Director,
j Durgapur Steél Plant,
. : Steel Authority of India Ltd.
| ‘ * Having his.office at Main Administrative
| ‘ o A Building, (Ispat Bhawan), Durgapur — 713 203,
L : : District : Burdwan.

4. Exgcut:ve Dlrector (Personnel;& Admmlstratnon)

: ¢ RRLE x I ' ! IStratlveé:w

i
P

Mana g_—':r (Personnel)’ﬂ*m
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e -DPLg_m;t;.v .

£, , 'L'BU”dmg, (lspat Bhawa.

DlStrlCt " »Burdwa'n
'f'; ’\5‘? -

, ., Manager"

y u Durgapur Steel.Rlant;”™ - |

i, ' . : “Stee| Authoruty of Indlathd
Havmg his Gtfice at Main Administrative
Building, (Ispat Bhawan),

ﬂ‘“‘

a | ' Durgapur — 713203, District : Burdwan.
..... Respondents.
| For the applicanf : Mr. I.N. Mitra, Counsel
:l : For the respondents : Mr. T.K. Banerjee, Counsel

Mr. A.Roy, Counsel

Reserved on : 04.09.2019
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Date of Order : 23.19:19,

ORDER

Per : Bidisha Banerjee, Judicial MemberA

Ld. Counsel Mr. I.LN. Mitra for the applicant and Ld. Counsel Mr. T.K.

Banerjee, leading Mr. A. Roy for the respondents, were present and were heard.

2. It transpired at hearing that, in an earlier round the present applicants had
preferred a Writ Petition, being WP 5379 (W) of 2008, before the Hon’ble High

Court at Calcutta.

_.placed' with the otherf persons psof absorbed‘mwas Htad ily illegal, unconst:tut;onal
wdiseriminatory and uhft st j& thg petlttohersmlrfhegﬁraﬂor a writ ‘f'r‘f‘*”the n‘ature of
fManda“%us commanding ithe yrespondents ulmmeduitel to_absorb the” pEtrtlbners as
rejfactoerason helpers MSkII@) or lm any‘zserwce ~Of. egual status wna’er the

respondent No' ] “ﬂkemthe“successful carididates a/readymbsorbed in such serwce who

were jomtly empanelled bemg appointed_in 1985 or*subseat:ently " Qr;r
They had therefore;e as a bare perusal*““of t*h% "’*qudgemént would
- &‘t‘:g‘ ¢ + {? ')..,'M% ...:«r' .\{"’ t% & o

fan = RS

s
demonstrate, soughtm,for |mmed|ate absorbtion as refractorv mason heipers or in

any service of equal statlon like successful cand|d""tes appomted in 1985, they

,J_.

had never prayed for such benéf'i'tS“"tO“abe'f-beS‘tb“Wéd on them with retrospectivity.

The Hon'ble Court observed as under:

“Bereft of verblage the short case of the petitioners is that although the
petitioners, along with others were selected for appointment as unskilled unskilled
fabourers under respondent No. 4, yet no appointment was given to them whereas
persons who were even declared unfit were given employment. The further case of the
petitioners is that from time to time the respondent No. 4 is recruiting unskilled labour to
the exclusion of the petitioners without showing any rhyme or reason and that such act
amounts to hostile discrimination against the petitioners by treating equals unequally.
The respondents contested this case by filing affidavits and raising various contentions.
Before I enter into the merits of the case it is to be noted that this case was i9nitially
heard by this court by March 21, 1990 when Mr. Subimal Som along with Mr. Jayanta




;
|
|
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. Sinha appearing for respondent No 4, in his useful fairness, conceded.that the claim of
the petitioners had considerable force and as such agreed to the proposition that the

the writ petitioners whenever vacancies would arise, if the petitioners were otherwise
found suitable, strictly in accordance with seniority of does not expect such behaviour
from such public authorities which, according to the Hon’ble Supreme Court should act
as a ‘model employer.”

reher the matter on its intrinsic merit. -

In the affidavit in .opposition the respondents_have principally taken the point
that the case should not be entertained at all by this court on the ground of delay and
laches, that the respondents are not bound to employ any one even though it chooses to

medical test and raising hopes-in their mind of getting employment The third plea taken

respondents cannot give any qEDbintment 'Po rﬁr_ﬁ@tltloners

@ ok " xxx Sk f sxxx

So far as%’b

bound t6 give. a'ﬁyﬁzppomtmen e -nw DRE lthough they ct ca
empldi'men%n id teBl pUblic Bectol UnGEagtaking which H%
ever beg in “ro case l/ce. s

idates for such
t e should not
ou 2 gi (

suc77 pu

hbeié?wl of

lﬁg;!?&d upon at a :
was a proshective tvlgﬁg,fut e.consderaﬂonéyh‘éneve{%- a
,r,u:' \bs “ MMMQO‘ - :}* W R
Hon’ble High Churt d |dedfh’gt T “yH -

e

“So far as the fi

them the dull, drab dreary barren and bleak future before them, cannot be expected to

be vigilant enough to be able to afford the luxury of coming to the High Court specially = -

when their daily existence is at stake. in the facts of this case this court is of the opinion

that as the application has been admitted already and as the petitioners seem to have a:

just cause for grievance this application should not be dismissed in limine on the ground

of delay alone specially because the cause of action namely, denial of giving .
appointment still continues and the cause of action may be deemed to be renewed de’

die in diem that is from day to day till their grievance s are met.”

petitioners would be given employment against future vacancies. On_that -
understanding this case was disposed of on March 21, 1990 by directing the respondents -
concerned not to give appointment to any one from any other sources before absorbing

Be that as it may, by the order of the learned appeal bench this court is bound to . -

select certain persons for such employment and puts them to vigorous tests including .

by the respondents..is that becduse.sof gsome emba?dom or fresh appointment, the

cond _point_is_concerned nam Qt the respondents are not.

respo d_ § W, ; Mes unge) r initionfDf§State: within
e C ' ' iblefand the

wpoint is concerned it is morEor less a settled principle of law
that an application under Article 2265 tHe Tonstitution of India may be thrown out at =
its inception or dismissed in limine because of delay but once the application is admitted .-
and the petitioners seem to have a_genuine grievance_the application should not be
thrown out merely on the ground of delay. These unskilled unemployed aspirants for jobs
hovering along the the hunger line, suffering from looming starvation and seeing before -

.\L
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The approach in itself was therefore a belated one. The Hon’ble Court

would then proceed as under,

, “So far as the second point is concerned namely that the respondents are not
‘bound to give any appointment to any one although they select candidates for such
employment | am afraid that a public sector under taking which is a State, should not
even be permitted to take meaning of Article 12 of the Constitution of India, to act in a
whimsical and arbitrary manner which contravenes the provisions of Articles 14 and 16
of the Constitution of India. A passing reference may be made to the case of Preme
Prakash Vs. Union of India & Ors. reported in 1984 Supp ) SCC 687 wherein it has been
.categorically held that once a person is declared successful, the appointing authority has
a responsibility to appoint him even if the number of vacancies undergoes a change after
his name is included in the list of selected candidates. No useful purpose will be served by
multiplying the number of authorities on this.point. The defence that the panel stands
lapsed has no legs to.stand on as«it is nowhere stated. that the panel was for a fixed
period of time and even if :t‘was OWE!’% i$hoareason Gekto why a panel should be
allowed to lapse witholit, exhaustmg the sawmeﬁ?fo‘er‘%:b!e the employer to appoint its
favourites.” So_far. gs he third point is_concerned’ namgfyﬁf the‘?mbargo put by the
Government ongfﬂ%sh appointmentsineeds. some consrderd?"bn I"“is true that the

Govegnmen 5i‘it$ own ri .t_ forng, poliCiesgir regard to%the em ;h g;ent in, inter
alia ?pubhc 5 ,ctor und go was, put long aft ioners were
selecre for, appoint f ppo tm%nt!ang such™ embarqo hds n&vanner of

Qg!rca?'Bn to the peli t/one‘?&who we egir&dyﬁelec@!éor appomttﬁent' but on an
overa [ Vw in deference tosthe pc?/t b ~e‘e‘a&)vemmen his courtwf/ﬁotnﬂ/ct the
Deti t:on s on the: espo de 5,E0 %t ment But t:"w rtgdeclares

3 ~ It appears "', none of" Feh 4 n?entronima e y the respondents isk
e;th in low or on%cts Th:sfgour , a%o:d “to to go mto any
Jauestion of fact raised byﬁhef pé moners den;q by the_ respé%denf
. * i > ,% .

‘?’ : |
ﬁon ble Couf d:reeted

”In{ fﬁmstances, this application succeed? in pa:’tﬁﬁ "r!lowl in part.

' ",The r snon ehits are drrected Lrst to gwe“%ppomtment toﬁhe pe’ftxoners before
giving anv anz"fappomtment to any “others when the nexuacancv will arise. Such
appointmehts are™to. be giveh mjaccordancexwrth the semg;: ty _gfﬁhe petitioners and
subject to the“?remamrﬁa,phxs:callv fit at the time of su“'?fgpgjﬁfment

The apphg“‘iio is disposedsof.as.above "

There will be no de@gito costs.” P

P v %

Therefore, as evident from the language of the decision itself, that there
was no anctionity or ambivalences that the direction was irrefutably and
indubita‘bly rendered without any element of retrospectivity.

It transpires that after such direction and in corhpliance thereto the
applicants were absorbed w.e.f. 1992, and therefore prospectively. The applicants

without protest joined and continued to serve.

[
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In this O.A., applicants, thirteen (13) in numbers, have sought for the

following reliefs:

“8.0) An order do issue setting aside and/or quashing the aﬁeggd reasoned order
dated 27.7.2011, passed by the Assistant General Manager (Personnel), Durgapur Steel

Plant, forthwith;

b) An order do issue directing the respondents to rescind, cancel and/or withdraw
the alleged reasoned order dated 27.7.2011, passed by the Assistant General Manager

(Personnel), Durgapur Steel Plant, forthwith;

c) An order do issue directing the respondent to pay notional benefits to consider
and grant_notional benefits from the period applicants were remained out of
employment;

d) Leave may be granted to f:femth;s“apphcat:on in common cause of action u/s

Y o fm “t &

4(5)(a) CATProcedure Ru!e 198 EAL R g

' .é"'/',”atton o i‘O Yéa gSé fromﬁithe“' abSérbt;on'ﬁhev wake

Bt

r o
up to agltate the matt o) see regular:satmn/ a%orbtlon
'wam h@g"‘ ‘%q
&

?

itself,; wh!ch"iprayer they neve‘f"‘ mé“de nithe, & m‘ﬁ 'f "f 1991, aS"""’numerated

4, Meanwhtle they ence ~agam approached the Hon ble ngh Court in 2008

i -ﬁ ,..‘ v ).
‘% & .;'t v" .,,‘e -‘,,r e ) \.
through WPﬁS378\‘(W) of4~2008 Ttwas disposed.of’ wuth the‘fol!owmg vi*nder
™, . ’ . 0 ‘,-' aT;

“Heard the subm:sscons of the !eamed Counsel appearmg”for both* s:des { grant liberty to
the petitioners to '=make an apphcanon _before.the ‘?espondenf‘ no.6, being the Assistant
General Manager {Personne!) stating their gr:evagggs*‘fmd the said Assistant Generol
Manager (Personnel) will dec:dé‘*the*samempﬁﬁ {vmg the petitioners an opportunity of
hearing through their authorized representative and pass a reasoned order. The
respondent no. 6 is directed to supply a copy of the reasoned order to the said
representative. The consideration and disposal of the said representation is to be made
by the respondent no. 6 within eight weeks from the date of making such representation.

The petitioners are to make such representation within two weeks from date. in case
such representation is not made within the aforesaid period, then the respondent no. 6
would be under no obligation to consider any such representation filed beyond the date

fixed by this Court.

I make it clear that | have not gone into the merits of the case.”
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Pursuant to such direction rendered not on merits of_ their claim for

regularisation retrospectively, the order dated 27.7.2011, that was issued to

them have been impugned in the present O.A.

T ,‘ = -

5. In their representation dated 19.5.2011, they had submitted as under, as

evident from the speaking order that -

“Although having joined DSP in the year 1992 they requested to provide the notional
service benefits at par with the candidates who had been selected from the same pone!
in the year 1987.

A

(i) They stated that after gf"appomtment‘to the; concemed .post was not given to the
pet;t:oners in aacordan'”ce “to ‘the order ofn ment qfs desp:tefsecunng higher marks
in mterwew compared to the other candidates (Who had‘*’been provided with

appomtmen,t offer), they}ha_ offered appo:ntrrzgnt to”*the same post. It

ey

Hon’ble High C%Drt they were allowed to

P

(ii)
(i) =

M %ﬁ.agam movet

wT {r’; ;

f"'-f P {.‘
The R*espondents"S Heir claim as
Ti "'&vﬂs&"} X R ,%T‘
£ A i
reproduced hereunder“‘verbatnmtf' clarity: T i
.l"" = ﬁ“ Yoy, \":-, T ) i "‘«:“Jn "&*‘3 /"Y#
P 7& e :'p i " ,.;“ "y, 4

Py AT ST ey b
”Pursuant to an order da,ted 05.12.1991, passed by the Hohr,bleg‘.lustrce‘" Kalyan may
Ganguh in Clwl OrdbrNo. 28?’.‘1 Wl of 1991 (Sukuff)ar Banerjee & k_@rs Vs SﬁlL/DSP & Ors)

.....

13 pet:tloners jomed DSP; m the year F 1992, The operaf:ve pomon of ggﬁ"" e said order is as

follows = "+ " Teroo P ﬁ*
Quote: e IR
* hadd PO .. e

“The Respondents are directed first to give appointment to the petitioners before giving
any appointment to any others when the next vacancy will arise. Such appointments are
to be given in accordance with the seniority of the petitioners and subject to their
remaining physically fit at the time of such appointment.

The application is disposed of.
There will be no order as to costs.”
XXX O Xxx XXX
“The petitioners were given appointments strictly in terms of the said order.

The Hon’ble Court did not direct SAIL/ DSP to give appointment to the 13 petitioners with
retrospective effect from 1987. On the contrary the Hon’ble Court directed SAIL. DSP to
give appointment to the petitioners before giving any appointment to any others when
the next vacancy will arise. The Hon’ble Court had used the term “when the next vacancy
will arise.” The Hon’ble Court also directed SAIL/ DSP that “Such appointments are to be
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given in accordance with the seniority of the petitioners”. The Hon’ble Court had used
the term “Such appointments are to be given”. The Hon’ble Court clearly directed that
appointments are to be given with effect from a future date only. The prayers of the writ
petitioners that they should be absorbed with effect from 1987 were rejected by the
Hon’ble Court. ’

(d) Therefore, the question of giving retrospective effect in connection with the notional
service benefit to the above -mentioned 13 petitioners does not and cannot arise at all.
Accordingly, the service benefits admissible to the above mentioned 13 petitioners were
given only from their actual date of joining in DSP. The writ petitioners could have
approached the same Hon’ble Court for clarification of the said order immediately after
their joining in DSP but they chose not to do so. They have accepted the said order.

XXX XXX XXX

Further that the petitioners cannot claim service beheﬁts for a particular period for
which they had not worked. Since therpetnt:oners did not render any service in DSP from
1987 till 1992 they cannot askfomany’serwce benef:f.} for the satd penod ”

6.

presentf'appfi:éjghts haveianr] 'aqseek ~; gulansatlel w.e.f. 87,tramstead of '92
: q.%“ B -y .. ?fg, .;g‘:‘f"# mz ?.;.»‘16?4 L

when 1they»«were finall bsorbec eyshave scored more marksﬁth?t those

appomted jnz spondents wouldwehemently_”bppose the

|
y

PR ﬁw
;E‘

iy TBansy

plea on ttte grounds inter j

t
'»«“)’fcﬂ

SN LT o T

(1) igitated in 2013*§'a stale

i, %,. ﬁq

matter, Wthh stood settled way back in 1991, W|th*a dlrection of ftﬁhe Hon’ble

2.9’ " . . ’_ _,F‘;,\

High Court that fIrStfatO g:ve a'ppomtmeﬁ‘t”to the petu’taoners Ja”eforeéguvmg any any

N R Aw"r " (M ;

, i, . L
e b, £ “d‘

appointment to any other when the next vacancy wlﬁ arise, and such

IR iR T 1 a""\

appointments are to be élven in=accordance.with’ “the seniority of the petitioners.
and subject to their remaining physically fit at the time of such appointment. Ld.
Counsel would contend that the decision in rendered in 1991 was consciously
meant to be prospective with no element of retrospectively being pronounced.

(i) The applicants having accepted their appointment in 1992, in terms
of the ordér dated 5.12.91 supra, were estopped from challenging the settled

position.
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(iii) Their appointment could not have been granted w.e.f. ‘87 as the
order in WP was prospective and that a judgment unless expressly made
retrospectively applicable cannot have such application.

In support Ld. Counsel would place the following decisions:

(i)  Gujarat State Dy. Executive Engineers’ Association Vs. State of Gujarat and
Others in (1994) Supp (2) SCC 591 that “Candidates in waiting list given
appointment under decision of High Court which the Supreme Court found
incorrect but did not quash the appointments — Such candidate from the
waiting list appointed subsequently cannot, however, claim appointment from

a back date”.
(i)  Ramendra Singh and Others Vs. Jagdish Prasad and Others in 1984 (Supp) SCC
142 that "Departmental orders, apponntmg the sub-overseers as overseers on
temporary basus»wuth Fetrospéctive-effect from the date;of publication of their
result of«d:plomai ‘examination, helid, violative® of Artlc!e"&14 and 16 as that
would ad"vei’sely affect the semonty of those whdﬁ”hadﬂalreadv,»been appointed
.ove?‘g;”eers%by the selectlonfcom%\ﬁﬁtttee? - R " h’“
(i)  Ram fanam Smgh fsi"‘gﬁéﬂtatefgpf WiP. and r‘\%‘t r in (1994) 2; ZSCC 622 that “Date
oﬁ.entry ina pamé‘ular serwce |s‘fthe safest cr. fi’ Y-

-.x

.

,,,,,

S
*;.‘

7. ﬂ.ezn*?ecord;:ywth all oti enses and
3 ] o ’.,‘-_ B _‘1 i
fro‘m the ngfgge ft e‘”ﬁécusgté;n of Hon’ bl’eﬁng (%Court,
v r ) N

to concur wnthath“efv:ew of the appllcants
42"/{:sg % i "’59,‘. 4 = f AT *v,—dk “’F,%;;,

"

/
that the effect 1and"pros§>ect|§e apphcablhty of the decusnor?%of the H;n’ble High
% W T e T . X % % g F

i
Court vie order dated 5 12. 91, could ‘be-altered by thls Trlbunai‘ f

-
‘s‘ o, -

KL

o
w’"‘"‘

M.
time before the Hon’ble ngh”Court in WP 5378(W)”’0f 2008 no mandatory order

other than consideration of their representation was granted by the Hon’ble High
Court. The respondents, as we would notice, have duly considered their prayer in
the light of the mandatory direction of the Hon’ble High Court 1991, and issued a
reasoned and speaking order.

0. In the aforesaid backdrop, We find no infirmity with the order impugned in

the present O.A.
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#

10. The decision in Virender Hooda, reported in 1999 (3) SCC 696 6 that “The

respondents are therefore directed to consider the appellants’ cases for

appointment. It is however made ciear tﬁat the abbellants shall be fitted to the
post ranking below those who ~had been selected along with the appellants at the
time of recruitment made pursuant fo the result declared in June 1992, The
appellants will be fitted in appropriate posts and they will be accorded
approprfate scale of pay by giving them benefit of incremenfs, if any, but they will

not be entitled to any monetary},berfefu?s foLr the perlod for, Wthh they have been

§ ome ¥ . \f “'fr

, i o '(.
LR

#
kept out of employment’”cuted by the Ld. Counsel fon apphcant ;brat does not

’M..

come to their aud&due to the‘.d.i-s’

e
"/ﬁvr

11. Accordmgly the O:A
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