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CENTRAL ADMINISTRATIVE TRIBUNAL 

CALCUTTA BENCH, KOLKATA
?■

f O.A. 641 of 2013

Hon'ble Ms. Bidisha Banerjee, Judicial Member 
Hon'bie Dr. N. Chatterjee, Administrative Member

Coram
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j

1. Sukumar Banerjee,
Son of Late Bijoy Chandra Banerjee, 
Residing at 1, St. Xavier Marg, 
C-Zone, Durgapur- 713 205, 
District: Burdwan.
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J2. MalaY-MazQmdar^ ^

Residing at 16/13, RanapAtap^Roadh^
*■a-z§i$?®«p^J13205; ©
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/«.#" ' /5. TushlrKanti^hc^h, ^ V 

Son of Late N.K. Ghosh,
Residing aVl3/9,Harshabafdha^ 

A-Zbne^Purgapur ^713 204,^#^ 

’"District: Burdwan
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6. Nirmal Chandra Paul,
Son of Late A. Paul,
Residing at 3C/11, Ramkrishna Extension, 
A-Zone, Durgapur— 713 204,
District: Burdwan.

7. Phatik Chandra Kundu,
Son of Satya Ranjan Kunar,
Residing at 4/8, Akbar Road, A-Zcine, 
Durgapur-713 204,
District: Burdwan. .li
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8. Sushil Kumar Mondal,
Son of Late K.C. Monday 
Residing at 8/2, Chandi Das Road, 
B-Zone, Durgapur - 713 205, 
District: Burdwan.

ww
9. Ashim Sadhan Bhattacharjee,

Son of Late M.M. Bhattacharjee, 
Residing at 18/18, Ashoke Avenue, 
A-Zone, Durgapur - 713 204, 
District: Burdwan.

10. Japan Kumar Banerjee,
Son of Hiralal Banerjee, 
ftesMngjatSlsahs®! I^moplta,,.

\ \ ^ District: Burdwan.
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13. |tadip Kumar Ghosh,^ #Late p-k- Gh<#,r^ y# ,
Residihg*a:tl-2/6fMahi.shkap0r, Rc?ad, J1

- ; ‘ \ J?-'
B^Zone^ Durgapur r 713 205, ^ ^
District: Burdwan.
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-vr, as Contractor Labour

under DSP.
Applicants.

Versus

1. The Steel Authority of India Limited, 
A Government of India Undertaking, 
Service through its Chairman,
Having its office at "Ispat Bhawan", 
5, Lodhi Road, New Delhi - 110 003 

And also having its office at 6, 
Ganesh Chandra Avenue,
Calcutta^ 700 013.
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2. Durgapur Steel Plant,
A subsidiary unit of Steel Authority of India Ltd., 
Having its registered office at Main Administrative 

Building, (Ispat Bhawan), Durgapur - 713203, 
District: Burdwan.
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3. Managing Director,
Durgapur SteelPlant,
Steel Authority of India Ltd.
Having his.office at Main Administrative 

Building, (Ispat Bhawan), Durgapur-713 203, 
District: Burdwan.

r
4. Executive D:ifeGto;r<Personnel}& Administration), 

Melpfarrsi^utferey of ,ndia Ltd. 
% % Having his office at Main^dpinistratLye Building,

^ (|sPii#s»Pfei^gaPur-71#)3' \ 

JT\ \ I I /'%
[M. Glker^!.l|a|a|e/(P^A)^,
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apur - 71B-203
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:.i D u rga p u r.Ste e l,;EI a n t;
Steel Authority of India^tcl.
Having his office at Mam Administrative
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Building, (Ispat Bhawan),
Durgapur - 713203, District: Burdwan.

Respondents.
fi
!ii; Mr. I.N. Mitra, CounselFor the applicant!|
r

Mr. T.K. Banerjee, Counsel 
Mr. A. Roy, Counsel

For the respondents

Reserved on : 04.09.2019; V
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r

Date of Order:V;-

ORDER
/

Per: Bidisha Banerjee, Judicial Member

Ld. Counsel Mr. I.N. Mitra for the applicant and Ld. Counsel Mr. T.K.

Banerjee, leading Mr. A. Roy for the respondents, were present and were heard.

It transpired at hearing that, in an earlier round the present applicants had2.

preferred a Writ Petition, being WP 5379 (W) of 2008, before the Hon'ble High
i

Court at Calcutta. i i | ^ & *A. %■. |
/C\ Vi ^ a*Vi.

The decision f'efodfered therein^5;12.91/ is ^tra^ed hereunder with

■v-v < ; ? ' .Jr,, \
supplied emphasisfor clarigg^ \ \ $ f / 1% \

-si. V ■ V.V -fj-' l’ 'ft

% X M / / y' ■-< -■1
•f /;77?e pet(tfo/?£Y in Artfcle 22$of the Constltutiortbof India,

praysjrfter alia, fpfc i^wfit^ia;Jffe0^^00j^ir}anda7nSs 'declaring ttf&f 'the Purported 
action ^ of the rew®ndents^in^alMtibjm&omemof^he’^su£cessful cdndidatek at the
interview and the ^dicalJes^df^^M)feM\mi:f&gndJo be fflifit and at such medical test
in preference to t/ii"pef/f/on.e^,&emq^pw^d dfigetting^mployment qj£hhugt§pqua!}y
.placed1? with the ctiftev^rsons^so^ absofbed^was ^utMrlv illeaai unconstitutional, 
^discriminatory and uWdstidid t/fe oetitiokers^fuffherJStav for a writ fiMhe-rf^ture of 
'Mandarhus commandiMStheJ^SDondintikimmedia^elv to absorb tfif^fietitibners as 

tefactorv mason ^helpers ^(Wfskili§d) or inLany^service^of. equal status adder the

ii
V

%
:

j.^

respondent N&^4^lkerthe^ucceffiui*$ar$<iif3&fes alreadv^absorbed in such service who 
were jo'mtiy/empaneiled being appointed in 1985 orsubseatiently." \
They had 'therefore^ as a bare perusaMbf tJbe^u&gerriint would

v ‘ rs * 'X.,- / /'

£
f

demonstrate, soughtjor imrhediate absorbtion as refractor^ mason helpers or ini

J''-'tv any service of equal station;4ike successful candidates appointed in 1985, they
-r-i"

had never prayed for such benefitrto be-bestowed on them with retrospectivity.

The Hon'ble Court observed as under:

"Bereft of verbiage the short case of the petitioners is that although the 
petitioners, along with others were selected for appointment as unskilled unskilled 
labourers under respondent No. 4, yet no appointment was given to them whereas 
persons who were even declared unfit were given employment. The further case of the 
petitioners is that from time to time the respondent No. 4 is recruiting unskilled labour to 
the exclusion of the petitioners without showing any rhyme or reason and that such act 
amounts to hostile discrimination against the petitioners by treating equals unequally. 
The respondents contested this case by filing affidavits and raising various contentions. 
Before I enter into the merits of the case it is to be noted that this case was idnitiallv 
heard by this court by March 21. 1990 when Mr. Subimal Som along with Mr. Javanta

u
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Sinha appearing for respondent No 4, in his useful fairness, conceded that the claim of 
the petitioners had considerable force and as such agreed to the proposition that the
petitioners would be given employment against future vacancies. On that 
understanding this case was disposed of on March 21,1990 by directing the respondents 
concerned not to give appointment to any one from any other sources before absorbing 
the writ petitioners whenever vacancies would arise, if the petitioners were otherwise 
found suitable, strictly in accordance with seniority of does not expect such behaviour 
from such public authorities which, according to the Hon'ble Supreme Court should act 
as a 'model employer."

Be that as it may, by the order of the learned appeal bench this court is bound to 
reher the matter on its intrinsic merit.

In the affidavit in opposition the respondents have principally taken the point 
that the case should not be entertained at all bv this court on the around of delay and
laches, that the respondents are not bound to employ anv one even though it chooses to 
select certain persons for such employment and puts them to vigorous tests including 
medical test and raising hopes in their mind of getting employment. The third plea taken 
bv the respondents is that becdlise*«of&ome embaftio* or fresh appointment the
respondents cannot give any tfStfbihtimTfst lo Ihe
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Hon'ble High Court d ■r./-i »

?
(i _________ the fwftmoint is concerned it is worfror less a settled principle of law

that an application under ArtlcIF^6^f*f1Te: f?dnstitution of India may be thrown out at 

its inception or dismissed in limine because of delay but once the application is admitted

"So far as
i

■ and the petitioners seem to have a genuine grievance the application should not be
thrown out merely on the around of delay. These unskilled unemployed aspirants for jobs 
hovering along the the hunger line, suffering from looming starvation and seeing before 
them the dull, drab dreary barren and bleak future before them, cannot be expected to. 
be vigilant enough to be able to afford the luxury of coming to the High Court specially 
when their daily existence is at stake. In the facts of this case this court is of the opinion 
that as the application has been admitted already and as the petitioners seem to have a 
just cause for grievance this application should not be dismissed in limine on the ground 
of delay alone specially because the cause of action namely, denial of giving 
appointment still continues and the cause of action may be deemed to be renewed de 
die in diem that is from day to day till their grievance s are met"

K;
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The approach in itself was therefore a belated one. The Hon'ble Court

!
would then proceed as under,

''So far as the second point is concerned namely that the respondents are not 
bound to give any appointment to any one although they select candidates for such 
employment l am afraid that a public sector under taking which is a State, should not 
even be permitted to take meaning of Article 12 of the Constitution of India, to act in a 
whimsical and arbitrary manner which contravenes the provisions of Articles 14 and 16 
of the Constitution of India. A passing reference may be made to the case of Preme 
Prakash Vs. Union of India & Ors. reported in 1984 ( Supp ) SCC 687 wherein it has been 
categorically held that once a person is declared successful, the appointing authority has 
a responsibility to appoint him even if the number of vacancies undergoes a change after 
his name is included in the list of selected candidates. No useful purpose will be served by
multiplying the number of authorities on this point The defence that the panel stands 
lapsed has no leas to stand on as*it is nowhere stated^that the panel was for a fixed 
period of time and even ifJt^Vaslso^^eJ^ i^nomr.eason *asHtowhy a panel should be 
allowed to lapse withopt^xhausting^the same$i$ erpbfe the 'etrvployer to appoint its 

favourites." So far as we third point is concerned namely# theembargo put by the 
Government on%Qfsh appointment^oeeds^some considerxffjhn. It%s true that the 
Govemmenwfasjt'its own riah^K^^rr^D^i^mregard tcrrhe employment in, inter 
aHa,0}ublic sector underjjjjffiih^sbtft the. embanffiffl&put long a^Wkpedponers were 
seiectecMfoj^ appointjjjwpptMtmcntiana af suclfiufe. embarao shas nofymanner of 
applicdfidn to the pWtionp^w^b%e% ^ir^a^seiec?^Jor appS^rbentfibut on an 
overal[vi$w in deference ^t^PSjlA^MW^^^fnme^^his courtm^iil^o^^flict the 
etrtJJfers on the^sp^fident^^m^^^^^ht^atM.th^TnSment. But tnWcouriSdecfares 

theirjight to be
ET K ***mXXX
£» & appears tl^Nbhe^f^^trf^mnleJmog macfgjffl the respondents isftenable 

leithermn law or on*fnctst*This&ourtma^ar^fbljy a^oidW to to go into pny disputed 
question of fact raised by$hefpetitioners w/wdenWIj by the_ respohdentS in the 
^supplementary affidavitSftmJ cdunters t$er\to.\ ***&» §

■£

hon'ble Couff^ireSecii

"In rh^^&m^ahtes_^ this application succeed^TpaF^mShMjllowJa in part. 

%The r&soonaehts are directed first to give^appointmeht to$he aefftioners before
giving ahv anvSapoointment.to any others when ifie nextriacancv^will arise. Such
appointments are^to be given ihiaccordancm§/iihli the seniority of/the petitioners and
subject to theikremainffta*0hvsicallv /it at the time of.sul*Kappoiffiment.

The applicatiqnis dispfcedtof&spbpve.*#***’*
There will be no^fde&psto costs."

■C'SP’.X't ^

Therefore, as evident from the language of the decision itself, that there

was no anctionity or ambivalences that the direction was irrefutably and

indubitably rendered without any element of retrospectivity.

It transpires that after such direction and in compliance thereto the

applicants were absorbed w.e.f. 1992, and therefore prospectively. The applicants

without protest joined and continued to serve.

r>
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i. In this O.A., applicants, thirteen (13) in numbers, have sought for the3.

following reliefs:

"8.a) An order do issue setting aside and/or quashing the alleged reasoned order 
dated 27.7.2011, passed by the Assistant General Manager (Personnel), Durgapur Steel 
Plant, forthwith;

b) An order do issue directing the respondents to rescind, cancel and/or withdraw 
the alleged reasoned order dated 27.7.2011, passed by the Assistant General Manager 
(Personnel), Durgapur Steel Plant, forthwith;

-<
.1
■i

An order do issue directing the respondent to pay notional benefits to consider 
and grant notional benefits from the period aoolicants were remained out of
c)

employment:
ct

Leave may be granted^tq ffle'/fhisioQpfication in common cause of action u/s 
4(5)(a) CAT Procedure Rale I9§5k ^ ^ ^ f' ^

* / f

d)
k •‘y

%\ %
"‘■s

■K ^l ■•v .

Thus, after a long hibS^nafton l)f io yfear.sfrafeheir abs§fbtion/|hey wake 

up .o ligate 6ul»ris#y/ action

w.e.fjlSS^trospectil^lyfxan^parfilliltliSnfemployeespbsorbed i^SAIUh 1987 

itself,j;whi||jprayer th4|yjy/ef^^e |t|f|i^%ariifefe^r^>f 1991, agfhunrated 

supra, w % / f \ \ \ I

i

!

r5(
f

rv:'
V

#l)

,-r
Meanwhil^ tbey':bnce sagain approached the ^oh'ble^ High Count in 2008

'7 ./ -f: '\e ^ % \
\ 'M V!' \ xv' / /'. ___ __________.. . .. \X.-; >.

y 4:V '5:4.
i
? through WRSSTS'^Wf dfs-ZOOS. Itw.as disposed-sfWith the^folla^ing^)der:

"h \ ........\ ,/ f/y

"Heard the submissions of the learned Counsel appearingjor boffisides. I grant liberty to 
the petitioners t6'Jmjake andpplicglipn^^pr^he'fespond^idf no.6, being the Assistant 
General Manager (Personnel) stating their grievan<gps$tiind the said Assistant General 
Manager (Personnel) will decideAtHe^samempOlf0/ing the petitioners an opportunity of 
hearing through their authorized representative and pass a reasoned order. The 
respondent no. 6 is directed to supply a copy of the reasoned order to the said 
representative. The consideration and disposal of the said representation is to be made 
by the respondent no. 6 within eight weeks from the date of making such representation.

The petitioners are to make such representation within two weeks from date. In case 
such representation is not made within the aforesaid period, then the respondent no. 6 
would be under no obligation to consider any such representation filed beyond the date 
fixed by this Court.

‘
i

!

(

i
i
f

I make it clear that I have not gone into the merits of the case."
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/ Pursuant to such direction rendered not on merits of their claim for

regularisation retrospectively, the order dated 27.7.2011, that was issued to

'7 •
them have been impugned in the present O.A.

In their representation dated 19.5.2011, they had submitted as under, as5.

evident from the speaking order that -

"Although having joined DSP in the year 1992 they requested to provide the notional 
service benefits at par with the candidates who had been selected from the same panel 
in the year 1987.

* .
They stated That after gf^qpppfktmintpd thexopcerhedrpost was not given to the 
petitioners inmffordbrfee\d'the*order ofirherit'asr-despif&securing higher marks 

in interviejyv compared to the other candidates Qjjgfo haa\een provided with 
appoint^eoi'offer), they hpdfpot^een offered appoirMent t<Nhe same post It 
wa$Bffty*after an ordeff$&$sed ^pffte^tn'ble High GStirt, they Were allowed to 
join inithe year 10:% \ ■ j /' ^ \

(ii) (Hi^Had they jofhid,pSP^Idngwithr thp compardble candidates,' theyK ought not 
fcfihave suffef&thje lrfs%fcnotjdtiqjs fMpd beqefSL „ \

(in) They olM^^^^fdilftj^ent foi^ic^ey will 

- ■ih^9a'nmov^)courPfor^ga^0^ —

(0

4** %

1u tm • r
..“T* t2-r.^'* • >; K

£
ii-

reproduced 1

/ /,. XC7 / v\ \ /
"Pursuant tp^an prder dated 05.12.1991, passed py^the ^Hoh^BlefJustice Kalyan may 
Ganguli in chil drdipNo. 28§lfWlpf 1991 (Sukurffarganeqke*&^rs vsJmfL/DSP & Ors) 
13 petitioners jbined DSP{ih the yeaFi^STTfhe oppraHve portion ofttfti said order is as 
follows - 'X ; = ■ ’ ' ^ f^ y

i
s<

v
^3..V-*Quote: ■tc'4

t?'

"The Respondents are directed first to give appointment to the petitioners before giving 
any appointment to any others when the next vacancy will arise. Such appointments are 
to be given in accordance with the seniority of the petitioners and subject to their 
remaining physically fit at the time of such appointment

The application is disposed of.

There will be no order as to costs."

xxxXXX xxx

"The petitioners were given appointments strictly in terms of the said order.

The Hon'ble Court did not direct SAIL/ DSP to give appointment to the 13 petitioners with 
retrospective effect from 1987. On the contrary the Hon'ble Court directed SAIL. DSP to 
give appointment to the petitioners before giving any appointment to any others when 
the next vacancy will arise. The Hon'ble Court had used the term "when the next vacancy 
will arise." The Hon'ble Court also directed SAIL/ DSP that "Such appointments are to be

fl
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.• .V.

given in accordance with the seniority of the petitioners". The Hon'ble> Court had used 
the term "Such appointments are to be given". The Hon'bie Court dearly directed that 
appointments are to be given with effect from a future date only. The prayers of the writ 
petitioners that they should be absorbed with effect from 1987 were rejected by the 
Hon'bie Court.

/a
•r

'2

(d) Therefore, the question of giving retrospective effect in connection with the notional 
service benefit to the above-mentioned 13 petitioners does not and cannot arise at all. 
Accordingly, the service benefits admissible to the above mentioned 13 petitioners were 
given only from their actual date of joining in DSP. The writ petitioners could have 
approached the same Hon'bie Court for clarification of the said order immediately after 
their joining in DSP but they chose not to do so. They have accepted the said order.

XXX XXX XXX

Further that the petitioners cannot claim service benefits for a particular period for 
which they had not worked. Since the(pjetitioners did not render any service in DSP from 
1987 till 1992 they cannot askfpkahy^ervieeienefiis for.the sciid^period"

% %

■ K? s\
Although Li. Counseli&r the applicant would forcefully articulate that the

\ \ ■ i / /Hk, ^ V
present app|i||Tits of '92

whenithey^were final^/absof&ed^^^lll^lave" Scoredteore marfethal those

i r ■ t . ^ t
appoihtecQn'87, Id. cMpnterfpFfB^^SRond^ntsw&tildS/ehementiy'IppQse the 

pte,Pinintera^aj# | | \ ^ '^|f _f
•"t

6.

vmtJt i 1 i %#!! ,sThe in 2013ia stalev
0)

matter, \yhich stood'settfed^Way back in 1991, \A/ith^‘a direction of the Hon'bie
■ \ \ -v X-* / /\ ■■ Jr' 4%% .2.

High Court that firsfc^to give ^ppointm^hrtb the petitioners,before?"giving any any
"'■•v. %. :■ j'- .. t?, ' . ' ..4-

\ \ Hu X y
appointment to any other, when the next vacancy wfll arise, and such 

appointments are to be giver^ln^ccpMa^ce^witlfthe seniority of the petitioners

and subject to their remaining physically fit at the time of such appointment. Id.

Counsel would contend that the decision in rendered in 1991 was consciously

meant to be prospective with no element of retrospectively being pronounced.

The applicants having accepted their appointment in 1992, in terms(ii)

of the order dated 5.12.91 supra, were estopped from challenging the settled

position.
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(iii) Their appointment could not have been granted w.e.f. '87 as the

order in WP was prospective and that a judgment unless expressly made

retrospectively applicable cannot have such application.

In support Ld. Counsel would place the following decisions:

Gujarat State Dy. Executive Engineers' Association Vs. State of Gujarat and 
Others in (1994) Supp (2) SCC 591 that "Candidates in waiting list given 
appointment under decision of High Court which the Supreme Court found 
incorrect but did not quash the appointments - Such candidate from the 
waiting list appointed subsequently cannot, however, claim appointment from 
a back date".
Ramendra Singh and Others Vs. Jagdish Prasad and Others in 1984 (Supp) SCC 
142 that "Departmental;fordersJ:appointing the sub-overseers as overseers on 
temporary basis^with retrospective effect from the date. of publication of their 
result of^di^foma^ examination, held, violative^ ctT^Articie\14 and 16 as that

sjfppii'fc(iii) Ramllnam SihghgiSate%f l$P. jfnd #nlher in (1994) 2^ 622 that "Date 
Sentry in a pj|plar service i|thpa|est cril^n for fixmp|nio%y".

JHa«9^clevoure^heTStets,^^^fe^a»*rfco'Avith all <&g$en%s, and

i w i
having faii|ti"to deciph^tetiT^e4^^|^?of4he^'eis^l of Hon'bfeJiglilCourt,

w /" / i i a s 1
as obser^ed^in the order|^upieratedf-supra that Hon,pl6 Court intended to grant
retrospective absof^0n^^X^^^iJb«t^ew of the ailicants

\ / f
that the effect find^pros^ective applicability of de€isiar^Qf\he Holi'ble High

P \ % X' nW^/

Court vie order dated 5.12.91could7Jbe alteretl by this Tribunaf.

(i)

(ii)

7.

* N ’•V-/■

N /•'T- : f
Although tne?ipresent.applicants attempted to^rfise tb^lssue for a second 

time before the Hon'ble Hifh,tGop..ct.j.n VVP_537,8tWf^f 2008 no mandatory order

JtjiT-"V8.

other than consideration of their representation was granted by the Hon'ble High

Court. The respondents, as we would notice, have duly considered their prayer in

the light of the mandatory direction of the Hon'ble High Court 1991, and issued a

reasoned and speaking order.

In the aforesaid backdrop, We find no infirmity with the order impugned in9.

the present O.A.
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The decision in Virender Hooda, reported in 1999 (3) SCC 69616 that "The10.
&

respondents are therefore directed to consider the appellants' cases for
r

appointment. It is however made clear that the appellants shall be fitted to the

post ranking below those who had been selected along with the appellants at the

time of recruitment made pursuant to the result declared in June 1992. The

appellants will be fitted in appropriate posts and they will be accorded

appropriate scale of pay by giving them benefit of increments, if any, but they will

not be entitled to any monetary^bertefiQ f|V|he^erioaTor^which they have been
• Ilf, % f \ ^ >f- '• 'I- " *"%, -
\ x 0

kept out of employrherft 'Cited by the Id. Counsel fbrfepplicalftt.that, does not
i \

%
come to their aid^le to th^^si^n^sui^^^ ^ 

11. Accordmgly the
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