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. JUSTICE V.C.GUPTA, JM:

- following reliefs:

CENTRAL ADMINISTRATIVE TRIBUNAL

CALCUTTA BENCH
KOLKATA
| » Reserved on - 07.03.201@
OA No.477 of 2011 Dated of order: 10.03.2016
PRESENT:

.
THE HON'BLE MR, JUSTICE V.C.GUPTA, JUDICIAL MEMBER|

THE HON'SLE MS. JAYA DAS GUPTA, ADMINISTRATIVE MEM!BER

1
........ )

Sri Arun Kumar Chakraborty son of Late Safish Chahdra
Chakraborty aged about 54 years, Ex- Upper Division Clerk,
under Director General, Government of India, Forest Su’:’rvey
of India Central Zone, Nagpur at present residing at 51B,
Kasstodanga Road (Sibrampur Battala), Post Office
Sarsuna, Kolkata-700 061. ;
..... Applicant
For the Applicant: Mr. S.K.Dutta, Counsel
-Versus-
1. Union of India service through the Secretary, Ministry of
‘Environment and Forests, Government of India, C.G.O
Complex Lodhi Road, New Dehi-1 10 001. b

2 The Director General, Forests Survey of India, Kaulagarh
Road, Dhara Dun-248 195.

3. The Regional Director (Formerly Joint Directors) Forest
Survey of India, Central Zone, C.G.0 Complex, Saminary

Hills, Nagpur-440 006. ’
..... Respondents

For the Respondents: Ms.M.Bhattacharyya, Counsel

ORDER

The Applicant has Hiad this Original Application pnder

section 19 of the Administrative Tribunals Act, 1985 seekin;_g the

‘(@) To set aside and quash the prelirﬁinary‘
enquiry charge Memorandum dated 27.01.2000,
enquiry report dated 18.04.2001 punishment ‘order
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dated 26.07.2001 and the order dated 30.03.2007
passed by the Revisional Authority (Director Genefal)
Forest Survey of India. | &

(b) To direct the respondents to reinstate your
applicant in service with effect from 26.07.2001 in"his
former post as Upper Division Clerk with ‘fall
consequential benefits; 1

(c) Todirectthe respondents as spent on ddty;

(d) Costs or incidental to and arising out of this
application; |

(¢) Any other order or orders as your
Lordships may deem fit and proper by way of molding
reliefs.” ‘

(extracted as such)

9 The brief facts are that the applicant was WOrking. as

an Upper Division Clerk.under the Director General, Govemnfjent

of India, Forest Survey. of India, Central Zone, Nagpur. Onlthe

1
basis of some irregularities, during the course of his employrent

with regard to destruction of record of the accounts section o;f his
t

own personal file, tampering of record with the advances and ;loan
g

taken by him and iv[espect with claims of TA and OT, a preliminary

enquiry was ordered which was conducted by the Assifstant

Director as per the order of the Joint Director, who after enquiry
)

o submitted report. Thereafter, the applicant was placed under

suspension vide order dated 19.11.1999 passed by the 'EJoint
Director. On 27.01.2000, Memorandum of charges was issu'jed to
the applicaﬁt who submitted his written statement of defencef. The
matter was duly enquired into and the Inquiry Officer submitt:ed his

report on 18.04.2001 which was served on the applicant t;iy the
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Disciplinary Authority vide letter dated 25.04.2001. The applic’ai[nt
submitted his written statement of defence to the said report of t%he
Inquiry Officer on 09.05.2001. The Disciplinary Authority, af;ter
considering the report of the Inquiry Officer and the reply of 'éhe
applicant awarded the punishment of ‘compulsory retirement’ v{de

order dated 26.7.2001 with effect from the afternoon of 26.7.2001.

The appeal preferred by the applicant against the order of

‘punishment imposed by the Disciplinary Authority was conside.red

but the same was fejected vide order dated 04.12.2001, thereby
upholding the order of punishment of compulsory re_tirerrient
imposed by the Disciplinary Authority. The applicant challenged
the said orders of the Disciplinary Authority as well as 'f‘the
Appellate Authority before this Bench of the Tribunal in OA No.
615 of 2002 which was __disposed of on 20.12.2006. The relevant
portion of the order is quéted hereunder for ready reference: |

“12. Accordingly, we quash the impugned order
dated 04.12.2001 of the Appellate Authority at
Annexure-A/12 of the OA and remand the case to the
appellate authority to consider the appeal submitted by
the applicant in accordance with rules and pass a
considered and reasoned order as per Rule 27 of CCS™
(CCA) Rules. The appellate authority shall consider the
grounds urged in the appeal dated 3.9.2001 after

_giving an opportunity of hearing to the applicant. We
make it clear that we are not interfering with the
proceedings of the enquiry officer and the orders of the
disciplinary authority. The appellate authority shall

~comply with the directions of this Tribunal within a
period of three months from the date of receipt of a

copy of this order.”
QO
/
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Thereafter, the appellate authority reconsidered the
appeal of the applicant and rejected the same by a reas‘or%w:ed
order dated 30" March, 2007. After passing fresh order by l1ihe
Appellate Authority, the applicant preferred another OA No. 984@£of
2007 before this Tribunal which was withdrawn on 10.01.2011.

“z
The full text of the order dated 10.01.2011 in OA No. 984 of 2007

f
is extracte.d hereunder for ready reference: iy

“Mr. B.C.Sinha, Ld. Counsel for the applicant} is
present. None appeared for the respondents. |
!
2. Mr.Sinha, Ld. Counsel for the applic%nt
seeks permission to withdraw the OA and to f|le
. another OA. Order dated 10.09.2010 shows that- the
applicant did not bring on record earlier decisions. |
r
: 3. He is permitted to withdraw the OA. The
, same will not mean that delay in f|||ng of OA has
been condoned. No order as to costs.” !-

(emphasis added)

Thereafter, on 20.05.2011, the present OA has bfé_en
' I

i
!
|

filed seekmg the aforesald reliefs. «_5
3. A detailed reply has been filed by the Respondents.

The applicant has also filed his rejoinder. i
]
4.  We have heard Mr. S.K.Dutta, the learned counse_[‘i:for

t
'

the Appli?‘cant and Ms. M.Bhattacharyya, the learned Couﬁsel A
appearmg for the Respondents and perused the records. i

5. |n this case at the very outset, it would be necessary

to mention that the applicant from the very beginning t|I|.q{the

conclusion of the enquiry challenged, almost every orders pas':;sed
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at different stages of enquiry by filing different OAs, one after the

other, at the Circuit Bench of Nagpur. The first OA No. 129/2000
was filed by him challenging the appointment of Inquiry éfﬁcer
WhICh was dismissed. He filed another OA No. 331/2000
challenging the order refusing to change the Inquiry Offlcer
Thereafter, he filed another OA No. 870/2000 for providin_g him
defence assistance. He also filed OA No. 751/2000 for suﬁ‘ply of
the reply of the interrogatories. He filed another OA No. 1523 of
2001 but he failed to get the desired resuilts. thgashows that the
applicant challenged almost every stage of the enquiry to any how
to delay the disciplinary proceedings.

6. Before proceeding further, it is very much neces.s‘;jary to
see whether this OA is filed by the applicant within the ?’Qeriod
prescribed in section 21 of the Administrative Tribunals Act,'211985.
We find that in the earlier order dated 10.01.2011 this Bench ?of the
Tribunal in  OA No. 984 of 2007 while granting the applicaﬁnt the
liberty to withdraw this OA, has made it specifically clea:{r that

allowing the OA to be withdrawn will not mean that deiay in

~ filing of subsequent OA has been condoned. We also find that

the imp_ugned order which was passed in appeal, in compliahce of

the eatlier order of this Tribunal was of dated 2007 aqd the

present-OA has been filed only on 20.05.2011. As t:such'

l

admtttedly, this OA has been filed after more than 04 (four)‘years

17
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of the |mpugned order passed in appeal. No application seekmg



P o T - 01 B e

B ey

'

N

{
|
|
condonation of delay has been filed. Rather in the applrcatroni
clause 3 it has been stated by the applicant that this OA is wrthln
the limitation period prescribed under section 21 of the A.T. Act
1985. Clause 3 of the OA relating to LIMITATION is extracted
below:

‘3. LIMITATION:
The applicants further state that the applrcatron is
within the limitation period prescribed under section 21
of the Administrative Tribunal Act, 1985.” _
ji
7. To appreciate the question of limitation going through

the Section 20 of the Administrative Tribunals Act, 1985 reads as
under:

“21. Limitation - (1) A Tribunal shall not admit a’n

application, -
(a) in a case where a final order such as rs
mentioned in clause (a) of sub-section (2) _of
section 20 has been made in connection with the
grievance unless the application is made, within
one year from the date on which such final order
has been made; 1
(b) in a case where an appeal or representation
such as is mentioned in clause (b) of sub-section
(2) of section 20 has been made and a period of
six months had expired thereafter without such
final order having been made, within one year
from the date of expiry of the said period of éix

| months.

(2) Notwithstanding anything contained in sub sectron

(1), where - i

(a) the grievance in respect of which an
application is made had arisen by reason of any
order made at any time during the period of three
years immediately preceding the date on whrch
the "jurisdiction, powers and authority of the
Tribunal becomes exercisable under this Act in
respect of the matter to which such order relatés

Qo



(b) no :proceedings for the redressal of such

grievance had been commenced before the satd

date before any High Court, the application shall

be entertained by the Tribunal if it is made W|th|n

the period referred to in clause (a), or, as: the

case may be, clause (b), of sub-section (1)for

within a period of six months from the said date
whichever period expires later. h

(3) Notwithstanding anything contained in sub

- section (1) or sub-section (2), an application may'be

admitted after the period of one year specified: in

~ clause (a) or clause (b) of sub-section (1) or, as.the

. case may be, the period of six months specified in sub-

- section (2), if the applicant satisfies the Tribunal that

he had sufficient cause for not making the apphcatlon
within such period.” .

8. vRecentIy, the Hon'ble Apex Court in the case; of
Chennai-Metropolitan Water Supply and Sewerage Board and
others Vrs T.T.Murali Babu reported in AIR 2014 SC 1141 have
heavily come down on the Courts/Tribunal for entertaining matters
without considering thestatutory provision of filing applic-ajtion
beletedly. The relevant portion of the observations of the Hofj’ble

Apex Court are quoted Herein below:

~ “Thus, the doctrine of delay and laches should not be
lightly brushed aside. A writ court is required to weigh the
explanation offered ad the acceptability of the same. The
court should bear in mind that it is exercising an
extraordinary and equitable jurisdiction. As a constitutional
court it has a duty to protect the rights of the citizeris but
simultaneously it is to keep itself alive to the primary
prmmple that when an aggrieved person, without adequate
reason, approaches the court at his own leisure or pleasure,
the court would be under legal obligation to scrutinize
whether the lis at a belated stage should be entertained or
not. Be it noted, delay comes in the way of equity. In cértain
circumstances delay and laches may not be fatal but in.most
circumstances inordinate delay would only invite disaster for
the litigant who knocks at the doors of the court. Delay
reflects activity and inaction on the part of a litigant- a Jlmgant
who has forgotten | the basic norms, namely “procrastmatlon

B,

B et



Y"

i

X

- Y
<
L

FE—

is the greatest thief of time” and second, law does not perm|t
one: to sleep and rise like a phoenix. Delay does brmg in
hazard and causes injury to the lis. In the case at hand,
though there has been four y ears delay in approachmg,the
court yet the writ court chose not to address the same. {It IS
the 'duty of the court to scrutinize whether such enormgous
delay is to be ignored without any justification. That apart in
the present case, such belated approach gains more
SIgnmcance as the respondent-employee being absolutely
caréless to his duty and nurturing a lackadaisical attltude to
the; responSIbmty and remained unautorizsedly absent on ‘the
pretext of some kind of ill health. We repeat at the cost of
repetition that remaining innocuously oblivious to such delay
does not foster the cause of justice. On the contrary, it brings
lnjustlce for it is likely to affect others. Such delay may have
impact on others ripened rights and may unnecessarily-drag
others into litigation which in acceptable realm of probability,
may have been treated to have attained finality. A court is
not expected to give indulgence to such indolent persons -
who compete with ‘Kumbhakarna’ or for that matter ‘Rip
Van Winkle'. In our considered opinion, such delay does not
deserve any indulgence and on the said ground alone the
wr|t court should have thrown the petition overboard at the
very threshold.” (paragraph -16)

‘IE( -__.__...._.,....___

9. The Hon'ble Supreme Court in another case reported
n (2013) 9 SCR 609, State of Uttaranchal vs Sri Shiv Cttaran
Singh Bhandari and Others held that the issue of Iimitattilon of
delay and laches should be considered with reference to the

original cause of action and not with reference to the date of order

on which an order passed in compliance of Court’s direction. Here

~ -in this oase, while permitting the withdrawal of OA No. 984/2007,

thts Tribunal in specific terms mentioned that delay in filiné of a

fresh OA will not be deemed to have been condoned.
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10. In absence of any separate application for condohation
A

of delay; especially in view of the order of this Tribunal %dated

10.01.2011 in OA No. 984 of 2007 automatic condonation of delay

‘cannot:take place. Hence, we are of the considered view thé‘t this

OA is grossly barred by limitation and is |iab|é to be dismiséed on
the ground of |vimitation alone.

11.  Even after considering the matter on merit, we do not
find any reason to interfere with -the order of punishment awarded
by the Appellate Authority. The legal position is well settied that
the power of judicial review is not directed against the decision but
is confined to the decision making process. The court does not sit
in judgment on merits of the decision. It is not open to this Tribunal
or High Court to reapbreciate and reappraise the evideﬁce led
before the 10 and examine the findings recorded by the IO as a
court bf appeal and reach its own conclusions. We fortifj_éd ouir
view with the judgments of the Hon'ble Supreme Court in the
cases of State of UP and another v Man Mohan Nath Sinha

and another, (2009) 2 SCC (L&S) 435 & State Bank of India and

o Others Vs Narendra Kumar Pandey, reported in AIR 2013 SC

904.
12, In other words, The disciplinary proceedings cannot be
set at naught unless it is shown that the authority passing

punishment is not competent authority to award the same or the

®
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principles of natural justice has been violated and a reasonable

opportunlty of being heard has not been provided to the delinqu:ent

- t

employee 'The reassessment of evidence is not permissible; by
this Tnbunal If there is evidence to substantiate the charges,, the
sufﬁclency of evidence is not within the domaln of this Trlbunal
The provisions of Evidence Act are not applicable. The f|nd||ng
required to be based on the preponderance of probabilities whrle

|

awarding the punlshment and proof beyond all reasonable doubt IS

not sine qua non for the same. ]
: 1

13 It is not the case of the applicant that the authorlty

posed “the punlshment was not having the Jurlsdlctlon or

- competence to pass such an order. It is not the case that there is

no evidence at all to substantiate the charges.

14. It has been submitted by the learned counsel for the
applicant that the proceedings were ex parte against the applj;cant.
The Tribunal on an earlier occasion considering this aspefc:t set
aside the order of the appellate authority as the same was c’r'yptic

in nature. As these aspects of the matter could only be seen by

- the appellate authority and, therefore, this Tribunal had rlghtly on

an earller occasion set aside the cryptic order of the appellate

l

uthonty and directing to pass a reasoned order after grvrng an

ll

opportunlty to the applicant of being heard. Thereafter, reasoned

order was passed by the appellate authority. The record also
)

reveals that sufficient opportunity of being heard was afforded to

@u
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the applicant. He was permitted to be defended by the defefri;ce
assistance. When he did not turn up the applicant was aIIoWed&{to
appear in person. The disciplinary proceedings were draggingfbn

by filing several applications, one after the another.

}

15. The mala fides of the applicant is obvious that he,"at
one pretext or the other delayed the proceedings. The repo_rt of t;he
|0, the order of the Disciplinary and the appellate authority Ie@ve
no room of doubt that the applicant was afforded full opportd;iwiity
of being heard. All fhe orders are well reasoned. The Disciplihigry
Authority gave opportunity to the applicant to make h|s
representation against the extreme proposed punishmenf of
dismissal .from service. The applicant submitted his reply and
thereafter, the Disciplinafy Authority after due application of mind
instead of imposing the punishment of dismissal from service
imposed the punishment of compulsory retirement which is Ie*%éer
than the punishment of dismissal. The punishment imposed on'iljthe
applicant also does not appeal to the judicial  conscience

warranting interference by this Tribunal. The order of punishment

~is perfectly commensurate with the proved misconduct of ‘the

"applic.ant. We are, therefore, of the considered view that there

appears to be no irregularity in the matter of conducting the

enquirfyA or awarding the punishment. Hence, on merit too, this OA

deserves to be dismissed. @)
3

/
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f 16, In view of the discussions made above, this-bA stands
dismissed. No costs. ..
A 4
: {
) A < “, - .
(Jaya Df,as Gupta) (Justice V.C.Gupta)
) Admn; Member Judicial Member
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