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ORDER

JUSTICE V.C.GUPTA, JM:

The brief facts of this case are that the Applicant Shri |

o Basudeo‘ Mondal, Son of Late Sureshdeo Mondal applie_d'for. I

appointment on compassiohate ground under the Respondents "

éfter the death.of his father in harness on 17/07/2002. His father

was working as Telephone Mechanic in the Telecom Department.

His “application was considered but he same was rejected vide - -

order Adatéd 12/01/2004. An excerpt of it would run thus:

“| am directed to intimate you that your prayer for

employment on compassionate ground has been

considered by the High Power Committee in it's’

meeting ‘at Circle level on 17-11-2003 and the aside

committee after carefully examining the case, it is
regretted, has rejected the request for employment on

compassionate ‘ground in relaxation of Recruitment

Rules due to the following reasons.

“The family cdnsists of four'.sons and two married
daughters. Candidate is the youngest son. The
Committee after carefully examining the case

has noticed based on the amount of family

pension and all other terminal benefits that the
“family is not in indigent condition and did not find

it a fit case for ‘appointment on compassionate -

| ground and rejected the request.”

© Thereafter, the{applicant filed Writ Petition No. 6616 (W) of 2004

before the Hon'ble High Court of Calcutta challenging the

aforesaid .order of rejection. As the disputes was in between the

BSNL and the épplicéht and falls within the exclusive jurisdiction of.

‘the Tribunal at the first instancé to decide, the Hon'ble High Court_'

©




of Calcutta, vide order dated 11.8.2009, transferred the writ
| petitioﬁ to this Tribunal with direction to dispose of the same on.
merits and renumbered as TA No. 39 of 2009. Thereafter, the |

matter was heard and decided by this Tribunal vide order dated |

22.'02'.2’01,2. The relevant port.iqn of the order is quoted hereunder

for ready reference:

“8 |n view of the above, OA is allowed the

impugned order dated 12.01.2004 is hereby quashed.

o ) ) - The respondents are directed to consider and provide
| o - for compassionate appointment to the applicant in

PR

the order is produced.” -
The- BSNL authorities again carried the order of this Bench dated
22.02.2012 to the Hon'ble High Court of Calcutta in WPCT No.

', 174 of 2012 and the Hon'ble High Court of Calcutta, vide- order

dated 3" November, 2014 set aside the order of this Bench dated

" 22.02.2012 and remitted the matter back to thisBenéh for deciding
the maﬁer afresh. S |
Accordingly, this matter has been listed today- for final
hearing.v and . disposal. We have heard the learned counsell
.'app'eari'ng for the respective pvavrties and perused the recofds.
« ' 2 It IS relevént to state that'compassionate.appoihtment:
in Te!ecior?w Department is being governed by ‘theA orders of the'

DoP&T. It is apt to quote the relevant portion of the order issued, -

in this respect, by the DoP&T vide OM No. 32/4/98 dated 29" July,

1998 which is éxtfacted‘hereuhder for ready reference:”

pursuance of his application dated 04.07.2003 withina - . |
‘period of 3 months from the date the certified copy of




“Recommendations A
1. The Department of Personnel and Training
should revise its instructions so as to define the term
‘near relative' ‘and to include a wife or husband or
brother -or sister of the deceased Government servant
as a beneficiary of the scheme of compassionate

appointments.

2 The power to relax limit of 5% of direct

recruitment vacancies for making compassionate

appointments should be vested with. the Secretary in
the_'Ministriesl Departments of Government of India.

3. The Ministries/Departments should ensure
that the compassionate appointments are made on
means—cum-merit basis;

4. - The Welfare Officery in each

~ Ministry/Department should meet the members of the.
family of the. deceased Government. servant:

immediately after his death to advise and assist them - |

in getting appointment on compassionate grounds.
The applicant should be called in person at the very
first stage and advised in person about the
requirements and formalities to be completed by him;

5 A time norm of 6 to 8 weeks should be
fixed for making compassionate appointments;

6. The Department of Personnel and Training

“should make arrangements for a periodic review of
~ cases of compassionate appointments deait with the
Ministries/Departments with a view to reduce delay .
and to get feedback on the problems faced by

Ministries/Departments in the implementation of the :

scheme of compassionate appointments;

7. The 6f‘ficer dealing with compassionate
appointments should be made - to understand the

-. scheme of compassionate appointments and its

objectives so that they take a more humanitarian
approach towards processing the - case of

compassionate appointment;

8.  Wherever the cases are screened by a
Board/Committee of officers, the frequency of the

meeting of such Board/Committee should be increased

.




o to once'amonth.soﬂthat the applications do not remain - :
o g unattended for long; -

*'i"( o 9. The Ministry of Defence should allow . -

' ' candidates selected for compassionate appointment to
joinon a provisional basis pending detailed verification
of their character antecedents. Such candidates may,

~ however, be given some non-sensitive charges till

~ completion of detailed veification of their character
antecedents. ‘ ‘
- Rededed ****‘ *kkk ) i
3,16,3.  Appointments on need-cum-
economic status basis.

It is provided in the instructions/guidelines issued
by the Department of Personnel and Training that the
L appointing authority should be selective in its approach
)' and economic status of the family and benefits
a received by the family of the deceased ‘Government
'servant should be kept in view while considering the
cases of compassionate appointment. It was observed -
that some of the Minis_tries/Departments/Organisations
are not considering this aspect at all. There appears to
_be a lot of discretion in this regard which may be
f ' exercised in favour or against the applicant. The
- Department of Personnel and Training should consider’
providing some guidelines for ascertaining the need
and economic status of the family of the deceased
Government servant. Some of the parameters which
can be considered-in this regard are (i) income of the
family of deceased Government servant, (i) -
educational qualifications of the members of the family
of the deceased Government servant; (iii) number of
dependants and (iv) assets and liabilities left by the
deceased Government servant. -The Department of -
Personnel and Training should also reiterate its
- instructions from time to time to ensure that
~ appointments are made on need-cum-economic status
_ basis and that the latter factor is not ignored by the
- - appointment authority.”

. Cretin guidelines were issued with regard to appoinfment on need
cum economic status 'ba'sis. Hdwever, the scheme of o

compassionate appointment was changed vide OM dated 19"

Jahuary,‘2007 but prior to 2007 the relevant scheme holding the
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field was of 1998, referred to above. In 2007 the weightage point

system was introduced by the DoP&T for mak'ing appointment on

compassionate ground.

3. Reply has been filed by the Respondents wherein it |
" has been contended that after examining carefully the fih’ancial

status- of the _fémi!y by the -authorities, - the benefit of .=~

compassionate. a‘ppoi‘ntmen‘t was declined. The basis for judging

- the financial status is on fhe amount of family pension and all other
| términal benefits g'rénted" to the family after the death of the * -
employee‘ concerned. It has been averred that after the

“introduction of point system, the application of the applicant was in -

active consideration for.compassionate appointment but the same

has not been disposed of due to pendency of fhe' litigation and that -

the ‘applicant on 3™ of August, 2009 made a representation for
granting him éppointment.ATherefore, he has no right to challenge

the order dated 12.0-1.2004 rejecting his prayer for providing him

appointment on compassionate ground.

4. The learned counsel fbr the applicant vehemently

,argUed | that i‘ntroduction' of 'pdint_ system for deciding the

application for appointment on compaséionatje ground is not

relevant for de¢i‘ding this matter becéuse the order impugned is of

' 2004 when there wés‘ no such-'rdle. He further submits that even if B |
Scheme of corﬂpaSsibhaté appointment was changed in 2007 the

~same has no- application, as no decision was taken on the

&,
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_applioation of the"‘applicant despite no prohibition for_consideri_ng,A-A

e
e
A B T A )

" the application of the applicant. The pendency of litigation A}oan'not

oY
s ”.:,*~ ;
i 231k oRmre

T A

FFLL I S
T,‘ TN TR ey .
- ) T L ‘_,“‘ tm -
. ’ - . . ) l‘

£

oreate any impediment:in deciding'.the application in absence of o l’

|
‘r L any interim order stopping‘ consideration on the"application- of the-
B _

apphcant Further placmg rellance on-the decision of.the Hon' ble - Al

' Apex Court rendered in the case Govmd Prakash Verma Vs ere*'-j

J:; : S Insurance Corporatlon of: Indla and others, reported in (2005)-.
10 Supreme Court Cases 289, the learned counsel for the

appllcant would submlt that the- Respondent authorities ought notr ;

r T . to have re;ected the. applloatron of the applrcant takmg |nto '

consideration the terminal benefits received by the family. The b

relevant portion of“the ‘aforesaid decision- of the Hon'ble Apex:

. Court is quoted. hereunder for ready reference:
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4 “6. In our view, it was wholly lrrelevant for the
] departmental authorities and the learned Single Judge;
¢ R S . to take into consideration the amount which was berng* ‘
§t S ~ paid as family pension to the widow of the deceased'
o ' (which amount, according to the appelliant, has nowi ALY
, been reduced to half) and other amounts’ paid om g
{7 D I - - account: of terminal benefits under. the. Rules. Thei '
- 'scheme of compassionate appointment is over and|
, above whatever - is admissible to the Iega||
ot . representatlves of the deceased employee as: beneflts. K
I T of service ‘which one gets on the death of the} .
;
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‘ employee - Therefore, compassronate “appointment|
" cannot be refused on the ground that any member ofi -
the family received the amounts admissible under th3e! A
Rules. So far as the question of gainful employment of* .
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; S : the elder brother is concerned, we find that it had beenr = '
1 I ~ given out that he has been engaged in cultivation. We! e
dalo - hardly find that.it could b considered as gamfulr i
i - -~ employment if the family owns a piece of land and one; 1t {
il of the members of the family cultivates the field. This' 3

il ,A:gf'::'. , , ~ statement is said to have been contradicted when it is;
o ' ~* said that the elder brother had stated that he works as!
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a painter. This would not necessarily be a contradiction
“much less leading to the inference drawn that he was
gainfully.employed somewhere as a paintér. He might
be working in his field and might casually be getting

“work as painter also. Nothing has been indicated in the o

enquiry report as to where he was employed as a
regular painter. The other aspects,, on which the .
officer was required to make enquiries, - have been
‘conveniently omitted and not a whisper is found in the .
report submitted by the officer. In the above
circumstances, in our view, the orders passed by the
High Court are not sustainable. The respondents have
wrongly refused compassionate -appointment to the
‘appellant. The inference of gainful employment of the
elder brother could not be acted upon. The terminal -

benefits received by the widow and-the family - |

pension could not be taken into account.’
- ‘  (emphasis added)

He also relied upon another decision of the Hon'ble

~Apex. Court in the case ‘of All India Reserve Bank Retired

Officers ASsociatiqn and othérs‘ Vs Union of India and others,
reported in AIR 1992 SC 767 to submit that Whé_never any rule or
regulation havi.r_ig stat'utéry ﬂa\}our is madé by an authority -which IS
a s_t.ate;within' the meaning of Art.12 thé choice of the cut off date
which has'necessarily to be introduced to effectuate such benefit

is open to scrutiny by the court and must be supported on the

 touch stone of Art. 14 otherwise the same cannot be allowed to
- sustain. If the classificaﬁo‘n is not based on an intelligible

differentia.and on rational consideration which bears a nexus to

the 'purpose and object thereof in the members of a homogeneous

~group it cannot be sustained. |

On the strength of the above decisions, it has been.

_submitted by the learned counsel for the applicant that as the . |

V%




'rmpugned order is solely based upon the receipt of termrnaI‘A -
' benefrts by the deceased family: the same is not at aII tenable

It h_asbeen submitted that the Respondents granted.-

appointment on compassionate ground to Shri Rathin Kumar Shee
even'after rejecting the cIaim oonce - on 12.01.2004 on .similar

ground on Wthh the clalm of apphcant was rejected

The orders rejectlng the claim of Shri Rathin Kumar’ oo

v

tmé.
3 'Sheelg'ranting appointment were placed on record. On this- ground

it has ‘been further-submitted that the authorities while granting

appointment on compassronate ground are" not actmg in a bona

fide manner and exercrsmg the power in an arbrtrary manner.

5.,. Per contra, the learned ‘counsel appearing for the
- Respondents, in support of the stand of the_Respdndents, relied
upon several j‘-udgme"nts of the Hon'ble Apex Court which are as-

. under:

. State of Haryana Vs Nresh Kumar Bali, 1994
. SCC Vol. 4, page 448,

i. ~ Punjab Natonal Bank Vs ‘.Ash\YNini Kumar

Taneja, AIR 2004 SC 4155;

iii. Commissioner of Public Instructions Vs.
K.R.Vishwanath, AIR 2005 SC 3275;

- iv. Union of India Vs M.T.Latheesh, AIR SCW
2006 page 4626;

v. Mgb Gramln Bank Vs Chakrawartl Slngh AIR 44 :

© 2013SC 3365

f,
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6. In the case of Naresh Kumar Bali (supra), the Hon'’ble

. -~ Apex Court ,‘p_lacing reliance on- another decision in the case of

Life Insurance Corporation of India v. Asha Ramchhandra
L Ambekar ruled that Court can direct the respondents to consider'- '
_the case of an indi_viduél but cannot straightaWay direct for ‘

appointmeot a_s'it does not fall within the scope of mandamus. l

Similarly in ‘th:e case of .Ashwini Kuamr Taneja (supra), Their
~ Lordships have categorically held as under:

S N The - appointment ~on comipassionate,

o “ground is not another source of recruitment but merely

L O " an exception to the aforesaid requirement taking into

-l - consideration the fact of the death of the employee .
while in service leaving his family without any means of
livelihood. In such cases, the object is to enable the
family ‘to ‘get over sudden financial crisis. But such
appointments on. compassionate ground have to be

" made in accordance with the rules, regulations, or
administrative instructions taking into consideration the
financial condition of the family of the deceased.”

| - - ~In the case of K.R.Vishwanath. (supra), the Hon'ble

: ApéxCourt made certain obséfvation'w'hile disposing of the matter
. of compassionate appointment relying upon the judgment"

~ rendered in the case of UméshrK umar-Nagpal v. State of Haryana

and others and ruled.that in pu'blic service appointment should be

i , B - made striotly on thé basis of open inyitation_ of applications and

merit. The 'appointment' on‘compassionate ground is not another
source.of recruitment but me.rely an exception of the aforesaid

-requifemeht taking into consideration the fact of the death of the

. J\ L employee while in seNing leaving his family without any means of
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'livelih~ood. The relevant portion of the judgment. is quoted'

" hereunder for ready reference.

5.t was noted in Umesh Kumar Nagpal V.
State of Haryana and Ors. (1994 (4) SCC 138), that as

- arule in public service appointment should be made -
strictly on the-basis: of open invitation of applications™ .~
“and merit. The appointment on compassionate ground '

is not another source of recruitment but merely an
exception to the aforesaid requirement taking into
consideration the fact of the death of employee while

in service leaving his family without any means of = -
livelihood. In such cases the object is to enable the

family to get over. sudden financial crisis. But such
~ appointments on compassionate .ground have to be

made in accordance with the rules, regulations or
administrative instructions taking into consideration the
financial condition of the family of the deceased.

Bt Care has, however, to be taken that
provision for ground of compassionate ‘employment

" which is in the nature of an exception to the general

provisions does not. unduly interfere with the right of

those other persons who are eligible for appointment -
to seek appointment against the post which would -

have been available, but for the provision enabling

appointment being ‘made on compassionate grounds
of the d‘ependant of the deceased-employee. As itisin .
the. nature of exception to the general provisions it

cannct substitute the provision "to. which ‘it is an
exception and thereby. nullify the main provision by
taking away completely the right conferred by the main
provision. o ' '

: In State of U.P. and-Ors. V. Paras Nath(1998 (2) .

"~ SCC 412), it was held that the purpose of providing
employment to the dependant of a Government . - .
servant dying-in-harness in preference to anybody else =
is to mitigate hardship caused to the family of the

_deceased on account of his unexpected death while in

service. To alleviate the distress of the family, such
appointments are permissible on compassionate

grounds provided there are Rules providing for such
-appointments.-” : :

Gy,
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Thﬁe’ .dec_isio'n in thé case of 'M.T.Lathee'sh (supra) is
concerned, almost similar ratio, as stated herein above in other

~ cases, has been propounded by the Hon'ble Apéx Court. The

relevént‘portic')h of the decisioh is ‘quoted hereunder for ready

. reference:

ot is also settléd law - that the specially.

constituted authorities in the rules or regulations like
the competent authority in this case are better
equipped to decide the cases on facts of the case and

their objective finding arrived on the appreciation of the
full fact should not be disturbed. Learned Single Judge

" and the Division -Bench by directing appointment has

* fettered the discretion of the appointing -and selecting
authorities the Bank had considered the application of . -
the- respondent in terms of the statutory scheme
framed by the Bank for such appointment. After that -

even though the Bank found the respondent ineligible

for appointment to its setvice, -the High Court has )

~ found him eligible and has ordered his appointment.
This is against the law laid down by this Court. It is
settled law that the principles regarding compassionate
appointment that compassionate appointment being an
exception to the general rule the appointment has to
be exercised ohly in warranting situations and

_circumstances existing in granting appointment and

- guiding factors should "be financial condition of the

family. The respondent is not entitled to claim relief

- under the new scheme because the financial status of

the family is much above the criterion fixed in the new .

scheme.” -}

In :ChaﬂkraWarti Singh's case (supra), after .examining.

' l".s‘everal judgments rendered -on the subject, the Hon'ble Apex

CbUf’t’ in paragraphs 8 & 9 held as under:

- «gin Webster's Comprehensive Dictionary - C

~ (International Edition) at page 1397, ‘vested’ is defined -
as Law held by a tenure subject to no contingency;
complete; established by law as a permanent right;

vested interest. (Vide: Bibi Sayeeda v State of Bihar

S,
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* AIR 1996 SC 516: and J.S. Yadav v State of Uttar
Pradesh (2011) 6 SCC 570) Thus, vested right'is a

right independent of any contingency and it cannot be

taken away without consent of the person concerned.
Vested right can arise from contract, statute or by
operation of law. Unless an accrued or vested right has
been derived by a party, the policy decision/ scheme
could be changed..(Vide: Kuldip Singh v Government,

| ~ NCT Delhi AIR 2006 SC. 2652). A.scheme containing

an in pari materia clause, as is.involved in this case -

-was considered by this Court in State Bank of India & S
- Anr. vs. Raj Kumar (2010) 11 SCC 661. Clause 14 of

the said Scheme is verbatim to clause 14 of the
scheme involved herein, which reads as under.

- “14, Date of effect of the scheme and
- disposal of pending applications: :

The Scheme will come into force with - -

effect from the date it is approved by the
Board of Directors.: Applications pending
under the Compassionate Appointment
Scheme as on the date on which this new
Scheme is approved by the Board will be

- “dealt with in accordance with Scheme for
payment of ex-gratia lump sum amount
‘provided they fulfil all the terms and
conditions of this scheme.” '

‘9. The Court: considered various aspects of
service jurisprudence and came to the conclusion that

as the appointment on compassionate ground may not -

be. claimed as a matter of right .nor an applicant
becomes entitled automatically for appointment, rather
it depends on various other circumstances i.e. eligibility
and financial conditions of the family, etc., the

“application has to be considered in accordance with

the scheme. In case the Scheme does not create any
legal right, a candidate cannot claim that his case is to.

be considered as per the Scheme existing on the date -
the cause of action had arisen i.e. death of the

incumbent on the post. In State Bank of India & Anr.
(supra), this Court held that in such a situation, the
case urider the new Scheme has to be considered.”

On the strength of these authoritative

pronouncements, it has been submit_ted that the application of

'y
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compassnonate appomtment was - pendlng on the date of . -

COmmencement of the new scheme, and therefore the same ..

shall be disposed of in*ac’c'ordance with the new scheme

" Sofar as the case of Rathin Kumar Shee is concerned,

- the Iearned counsel for the respondents would submit that when

the matter was agam taken mto con3|derat|on on account of ae

changed cwcumstances -the orders were passed grantrng

appointment to Shri Rathin Kumar Shee on 21.07.2005 that is

after about a year after rejecting the claim on 12.01.2004.

After perosal of the order’s of rejection of Shri Rathin
.Kumar Shee on 12.01. 2004 and granting appomtment on '
21, 07 2005, we ﬁnd that as a specnal case the matter was taken
‘and apporntment was gtven But no reasons were assngned for.

passing order of appomtment on 21. 72005 for ignoring or

supersedmg the earlier order of rejection dated 12.01. 2004
8. After giving due consuderatlon to the rival submissions

of the. respectlve partles the undlsputed facts emerge as under:

4.9. The Appllcant is the son of the deceased employee -

who died in- harness on 7. 07 2002. The scheme of

compassmnate appomtment was available . in the Department
when the father of the appltcant died.- According to the scheme it is

an obllgatlon on the part of the employer to lmmed|ately approach

legal heir of the deceased for appomtment on compassionate

L5

N
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the famlly of the deceased for sponsormg name of one of the * -
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: ground The authoritles while consrdering the case of the applicant .
| ought to have taken into consrderation the relevant scheme and

'the gurdelines |ssued in that respect in Wthh it was made S

incumbent upon the department to make an enqurry with regard to

the mcome of the family of the deceased government servant

educatlonal qualiﬁcation of the members of the family, number of' |
dependent family members liability of the family etc. From the . .

- record we find that whlle deciding the applicatron of the applicant

the authorities c0ncerned did 'not make any enquiry regarding the
income of the family etc. They have only taken -into consideration

the termmal benet"ts granted to the deceased famlly members

after the death- of the government servant It is not in dispute that_ - ,‘
the mother of the applicant died during the- life time of the |

_deceased employee. So the family pension was granted only to
the age of 25 years to the applicant because he was the youngest
son of the deceased Wthh was stopped after attaining the age of .-
25 years asis event from the record of the respondents itself. Thev_
rep_resentation ‘dated 3 August, 2009 categorically reveals that-
~ due'to illness of the deceased-employee lot of terminal benefits
.Were otlliied for clearing the loans. lt has categorically been stated.
»'therein that the family has no other source of livelihood except the - |
terminal -benefits' received by the family. In view of the decision

| 'rendered by the Hon ble Apex Court, as mentioned above, the o

appllcation of the applicant ought not to have been rejected based
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on recelpt of termlnal beneflts and'family pension treating it to be

sufficient for survnval of the applicant and other famlly members of 3 L

the deceased It is lncumbent upon the employer to enqurre into

about the other source of ||vel|hood of the family members of the
- deceased at the relevant tlme as to. whether the famlly has any

other source of income:- elther from Busmess trading, employment A

in private of PSU sector They must also enqulre into the income

of the appllcant and other members of the famlly who come W|th|n

the category of famlly in. terms of the scheme Enquiry should also

be made by the employer whether the deceased dled leavmg any

liabilities to be cleared up by the family members or not. Whether
the terminal benefits was utilized for clearing up the outstanding

' debts of the deceased

- 10. |t is also relevant to state that at the tlme when the
applloatlon of the applicant was .considered‘the new scheme was

not available and .no such appllcatlon ‘was pending. The

representation which has been referred to and is of dated 3
, August 2009 is virtually an application'made during the pendency

of this lltrgatlon “seeking compassronate appomtment There is |

nothmg on record to establlsh that no other appllcatlon in the
prescnbed format was given by the appllcant after 2003. The

applrcatlon given on prescnbed format in 2003 was accordingly

dlsposed of by the lmpugned order | , '
h >y

. | ) -_lll_



11.
consnder and decnde the case of the appllcant for appomtment on

made herelnabove It is. also dlrected that after comphance of the

12.

order as to costs.

-\,

knm

In view of the discussions made above, the 'impugn'ed :

In the result thls OA stands allowed ‘There shall be no

Ve

tlme stlpulated above

0

{ (Ms.Jaya Das Gupta) "
- Member (Admn.)

»

7

order dated 1'2.0'1‘.‘20'O4grejectihg the application of the applicant 1,

is hereby quashed and the Respondents are hereby'di'rect'ed'to‘ -

e compassmnate ground w1th|n a perlod of two months from the date

- of communisation of thls order in the light of the observatlons

. order; the same shaII be communlcated to the apphcant w:thm the !

ST

-
(.Justic&C.G:Upta)

Member (Judl.)




