1 OA No.200/00678/2015

CENTRAL ADMINISTRATIVE TRIBUNAL, JABALPUR BENCH
JABALPUR

Original Application No.200/00678/2015
Jabalpur, this Wednesday, the 31% day of July, 2019

HON’BLE MR. NAVIN TANDON, ADMINISTRATIVE MEMBER
HON’BLE MR. RAMESH SINGH THAKUR, JUDICIAL MEMBER

Narayan Chouhan, S/o Shri Dwarka Prasad Chouhan, Date of Birth
— 30.10.1970, Ex-Postal Assistant, R/o — 45-II, Postal Quarter,
Khathiwala Tank, Indore — 452014 (M.P) -Applicant

(By Advocate — Shri S.K. Nandy)
Versus

1. Union of India through its Secretary, Ministry of
Communication, Department of Post, Dak Bhawan, New Delhi —
110001.

2. Chief Postmaster General, MP Circle, Hoshangabad Road,
Bhopal — 462012 (M.P.).

3. Post Master General, Indore Region, Indore — 452001 (M.P.).

4. Director, Postal Services, Indore Region, Indore — 452001
(M.P.).

5. Sr. Superintendent of Post Offices, Indore City Division, Indore
—452007 (M.P.) - Respondents

(By Advocate — Shri D.S. Baghel)
ORDER(ORAL)

By Ramesh Singh Thakur, JM.

This Original Application has been filed by the applicant
challenging the chargesheet dated 30.09.2009 (Annexure A-1) and

thereafter imposition of punishment of removal from service dated
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13.06.2014 (Annexure A-2). He is also challenging the order dated

15.04.2015 (Annexure A-4), whereby his appeal has been rejected.

2.  The applicant, has, therefore, sought for the following
reliefs:

“8(1) Summon the entire record from the possession of the
respondents for its kind perusal.

8(i1) Set aside the impugned charge-sheet dated 30.09.2009
Annexure A/1, punishment order dated 13.6.2014 Annexure
A/2 and dated 23.2.2015 Annexure A/4.

8(ii1) Consequently, command the respondents to reinstate
the applicant as if the impugned charge-sheet and the orders
are never passed with provide all consequential benefits;

8(iv) Any other order/orders, which this Hon’ble Court
deems fit and proper may also be passed;

8(v) Award cost of the litigation in favour of the
applicant.”

3.  Heard learned counsel for the parties.

4.  Learned counsel for the applicant submitted that a common
chargesheet was served to the applicant as well as to one Vishwas
Nimgaonkar, who has also filed Original Application
No0.200/00427/2015 before this Tribunal. This Tribunal, vide order
dated 10.07.2019, has partly allowed the Original Application by
quashing the punishment order dated 13.06.2014 passed by the

Disciplinary Authority as also the order of the Appellate Authority
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dated 23.05.2015. Since the applicant is also challenging the
impugned punishment orders dated 13.06.2014 (Annexure A-2)
and 20.03.2015 (Annexure A-4) on the similar grounds, as have
been raised by Vishwas Nimgaonkar, therefore, this Original
Application may be disposed of in similar terms. He has also
placed copy of the disagreement note dated 04.04.2012, which is

taken on record.

5.  We find that issue involved in this Original Application has
already been adjudicated upon by us in the case of Vishwas
Nimgaonkar (supra). The relevant portion of the orders read as

under:

“l16. The facts are not in dispute. The applicant was issued with
a major penalty chargesheet under Rule 14 of CCS (CCA) Rules,
1965 on 30.09.2009. Alongwith the applicant, there were two
employees viz; Shri Mool Chand Purania and Shri Narayan
Chouhan, who were served with a common chargesheet with the
same set of charge that despite not being sponsored by the
Employment Exchange, Indore, the then Superintendent of Post
Offices, had allowed them to appear in the selection for the post
of Postal Assistant, which resulted in their appointment. A
detailed enquiry was conducted into the matter and after
examining the witnesses and the material produced before him,
the Inquiry Officer submitted his inquiry report and the charges
were not found to be proved against all the three employees.
However, the Disciplinary Authority sent a disagreement note to
the applicant on 04.04.2012. The applicant had challenged the
action of the Disciplinary Authority in issuing the disagreement
note by filing Original Application No.370/2012, which was
dismissed on 28.11.2013. Writ Petition No.13798/2013 filed by
the applicant against the orders of this Tribunal, was also
dismissed by the Hon’ble High Court of Madhya Pradesh at
Indore.
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17. It is the contention of the applicant that once the Inquiry
Officer after examining the witnesses adduced during the
enquiry, has exonerated the applicant from the charges, there
was no occasion for the Disciplinary Authority to issue a
disagreement note and thereafter impose harsh punishment of
removal from service. Further, the applicant was given
appointment in the respondent department after adhering due
process and he fulfils all the requisite qualification required for
the post. It has also been submitted that the entire action against
the applicant has been initiated in pursuance to the
recommendations given by the CVC as the letter dated
25.02.2009 (page 114 of the O.A) clearly indicates that upon the
dictate of vigilance, the Disciplinary Authority has already taken
a decision for imposing a harsh punishment on the applicant.

18.  The applicant has earlier approached this Tribunal by
filing Original Application No.370 of 2012 challenging the
disagreement note dated 4.4.2012 issued by the Disciplinary
Authority. This Tribunal by way of common order dated
28.11.2013 has dismissed the OA the ground that no injustice has
been caused to the applicant by supply of disagreement of note
dated 4.4.12, as it does not prejudice the defence of the applicant
in any way. The Hon’ble High Court of Madhya Pradesh had
also declined to interfere with the decision of this Tribunal in the
aforesaid O.A. Now, through this Original Application, the
applicant is challenging the issuance of chargesheet as well as
the punishment of removal from service imposed on him.

19.  The applicant has filed copy of the note-sheets as well as
copy of letter dated 25/27.02.2009 from the Vigilance
Department, which has been addressed to Chief Post Master
General, M.P. Circle. A bare reading of the same revels that a
complaint against Shri Vasudeo Sharma, Assistant Post Master
General (Retired) was received in the Vigilance Department for
conducting the charges of corruption/irregularities done by him
while he was in service. The Vigilance Department submitted its
report on 25.02.2009, wherein it was stated that the allegation
against Shri Vasudeo Sharma that he grossly misused his official
position and manipulated records to secure employment for his
children as Postal Assistants during the year 1997-1998 was
found substantiated. However, no departmental action was
proposed against him as Shri Vasudeo Sharma stood voluntarily
retired on 23.11.2005. It was also observed that out of the ten
Postal Assistants appointed in the recruitment process for the
vear 1997, five candidates were not sponsored by the concerned
Employment Exchanges and, therefore, their appointments were
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not made following the procedures prescribed in the statutory
Recruitment Rules. Therefore, the Vigilance Department
suggested for placing them under suspension and institute major
penalty action against them. Accordingly, the applicant was
placed under suspension and a major penalty chargesheet was
served to him. Thus, it cannot be denied that the enquiry
proceedings were contemplated against the applicant as per the
directives of the Vigilance Department for the irregularities
committed by Shri Vasudeo Sharma, the then Assistant Post
Master General, who was alleged to have misused his official
position to secure employment for his children including the
applicant as Postal Assistants during the year 1997.

20.  The charge against the applicant was that his name was
not sponsored for the post of Postal Assistant by the employment
office Indore in the year 1997 but the then Superintendent of Post
Offices Indore, without following the recruitment formalities,
gave undue benefit to the charged official, which is in violation of
the Government of India’s instructions dated 19.05.1993. The
applicant, in reply, has denied the charge. In his written defence,
the applicant has submitted that his name was sponsored by the
Employment office Indore. However, the Disciplinary Authoirty
has not mentioned this point in Article of Charges and statement
of imputation. The Disciplinary Authority also suppressed the
vary fact relating to inquiry already conducted in the year 1998
by the then DPS Indore.

21. A detailed enquiry was conducted into the matter and the

Inquiry Officer recorded its findings, qua the applicant, which

read as under:
“Findings:- The Exhibit P.1 and P.2 produced in support
of the Article of charge are meaning less in view of above
conclusion. Exhibit P.4 is a statement of the CO which has
nothing to do with the Article of Charge and cannot be
termed as supportive evidence to the Article of Charge.
The Prosecution witness PW.1, PW.2 and PW.3 failed to
prove the charge as they were only dummy witnesses in
order to confirm the Exhibit P.1 and P.2. and P.4. The
name of the candidate was sponsored by the Employment
Exchange for the Post of PA along with other candidates.
The SPOs had on the basis of list sent an application form
to the charged official. The application was submitted by
the charged official marked as Exhibit D.2. The burden of
proof lies on the prosecution to establish that the name of
the candidate was not sponsored by the Employment
Exchange by producing the list received by the employer
but it was not produced on the plea that it was not
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available. The defence has refuted the evidence Exhibit
P.1, P.2 and witnesses PW.1, PW.2 and PW.3. Exhibit
D.2.D.3, D4, D.5 D.5 and D.7 establish that a list of
candidates was received from the Employment Exchange
Indore. It is more clear from the allegation itself that list
was received from the Employment Exchange which
negates the version contained in Exhibit P.1 and P.2. It
was for the prosecution to produce the said list to
establish that the name of the official was not sponsored
being material evidence. On the basis of conclusion
arrived at the allegation against the charged official in
Article of Charge set out under Memo No.B2ectt./Indore
Mfl./Disc. Case/Com.Proc./09-10 dated 30.09.2009 is not
proved.”

Thus, the charge against the applicant could not be proved as the
prosecution failed to establish that applicant’s name was not
sponsored through Employment Exchange. From the inquiry
report itself, it can be seen that the report of the Inquiry Officer is
a detailed one containing the brief history of the case, the articles
of charges, the statements of imputation of misconduct, the case
as set up by the applicant and the analyses of the evidence.

22.  The Disciplinary Authority, however, did not agree with

the findings of the Inquiry Olfficer and sent a disagreement note

dated 04.04.2012 to the applicant with the following reasons:
“01. 4 f3earg [F7aaY S1% TEIgd TIRGIY HEel
3GV T FHVT [ FrEmAe oirg & QI QY T BT
i@ 01.032005 fordt g9 &0 H SHFIGT G
EXP-4) & &7 4§ gvgd 97 TIT & § 958 — 1 GV §9
gIT BT JE VS Fooldd [HaT AT & 1 1% Herdd &l
qefl 8G SdGT FI% GINT HVBY SH HENEEH BT H
Y JRT H Gl [QFT T/ S SAHT TE FIT & W
FYar & & GFT BIH VTN Bt §RT SIF WETI®

vl &G T8l Hor TIT AT

02. 719 & ZINT gegd 13 TV TqiE S vl sfaread
q&g dasd JEEN yIc gve FES 7 4 59T T
(D.W.-3) H 39 §IT &7 Fooid 78] 14T & 5 37 FIRT
VIR B/ @ ITT Gl & acidT 1597 T o
TIT BFT Gl H S [@9arT [T & A1 BT Gl d
o7/ 3G TFI7 HIF I8 BET & 1P Sk HEIID YAl 1997
P g & TR H Riawy 98 H dae @ T die die
G7% GINT <) TRt off foreTH RIGHTIY BIiord $<IN, @aIVT
W 9T I BT Foord o7/
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03.  3FIaT v @ TarE (PW-1) s 313 v HEens
(37 wFarei VIoN) 7 g@ig ger gRT 39 T gl
gRETT & TINTT J97 3 & Gy H §9 Id @) §IT 78] [
g & g wdl &g srdeT (W9 S -2ss) ¥GIR
BTIIT FIRT HI9T 137 7T 7/

04.  Sire BT 7 g7 TalE DW -1 Bl SN G
8V T8 [Ty [Ador [ SIf9d dHw) sl fdware
[Ty BT TH STE WErd &l Yl &g HIaoid o/
TeIATT T8 & 71 1 Far9 7€ DW -1 % F917 P g
8 TUGTE HYIIT T Gedd [AfEr SFEN G T8 &/
&27?797' SHT FFT I I Brale] /?77?7‘29772070
P TRTT gvga T& [Far TIT o7 | vadal fa ey gid
H GG FaTT B dict WEH SIEIBY) §IVT Weliid 78]
g/

23.  In his representation to the dissenting note, the applicant
has pointed out that the disagreement note is altogether different
from the allegation. Regarding point No.4 of the disagreement
note, wherein it has been stated that the Inquiry Officer by
relying upon the statement of defence witness-1 (DW -1) has
arrived to the conclusion that the name of the applicant was
sponsored by the Employment Exchange, Indore was not as per
rules, as the document relied upon by the DW -1 was not
produced during the enquiry proceedings on 29.11.2010 and the
document was not certified by the officer who had issued the
same, the applicant submitted that there is no rule which
prescribes the condition of providing -certified copies of
documents. Since the said document was testified by the witness
during the hearing, there was no occasion for the Disciplinary
Authority to question its authenticity.

24. We find that the Disciplinary Authority in case of
disagreement with the finding of the Inquiry Olfficer was required
to record its reasons for the disagreement and then it was
obligatory to record its finding on such charge in case the
evidence on record is sufficient for the purpose. The obligation
casts on the disciplinary Authority is more heavier because the
evidence on record has to be 'sufficient' to sustain the finding on
any such disagreement, which the disciplinary authority may
proceed to record. Ordinarily sufficiency and in-sufficiency of
evidence to sustain the charge would be a question which would
not be required to be gone into but the rule imposes an obligation
on the disciplinary authority to record a finding on a charge
where it expresses disagreement only if the evidence on record is
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'sufficient’ for that purpose. It may be for the reason that once
Inquiry Officer has concluded one way or the other then to
reverse those findings sufficient evidence would be necessary.
Therefore, findings cannot be reversed on flimsy evidence. There
is not an iota of evidence which has been made part of discussion
in order to reach a conclusion that there is sufficient evidence to
sustain the charge in support of disagreement. There is virtually
no evidence discussed to sustain the charges nor any reasoning
has been adopted to reach the conclusion that the applicant is
guilty of those charges. Therefore, the Disciplinary Authority
should have recorded reasons after looking into sufficiency of
evidence to sustain the charges before it could disagree with the
findings of the inquiry officer. Hence, the dissenting note as well
as the subsequent proceedings based thereon are liable to be set
aside.

25.  In Upendra Narayan & Ors (supra) and Renu and Others
(supra), relied upon by learned counsel for the respondents, the
issue before the Hon’ble Apex Court was regarding
regularisation of the services of the Casual Labourers/Daily
Wagers/ad-hoc employees, who were not appointed as per the
Recruitment Rules, whereas in the instant case, the applicant was
appointed as Postal Assistant on regular basis and is being
terminated after conducting a regular departmental enquiry.
Moreover, the charge of his appointment being not as per rules,
could not be established during the departmental enquiry.
Therefore, it cannot be said that appointment of the applicant
was contrary to the departmental rules.

26. In the above backdrop of the case, we quash and set aside
the punishment order dated 13.06.2014 (Annexure A-2) passed by
the Disciplinary Authority as well as the order dated 23.05.2015
(Annexure A-4) of the Appellate Authority and remand the case
back to the disciplinary authority for the purposes of proceeding
afresh from the stage of recording a dissenting note.”

In the instant case also, though the Inquiry Officer found that

the charges are not proved by the applicant, however, Disciplinary

Authority did not agree to it and served a disagreement note to the

applicant. A bare reading of the disagreement note makes it clear

that the reasons recorded by the Disciplinary Authority are almost
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similar to the reasons recorded in the case of Vishwas
Nimgaonkar (supra), which has already been dealt by us by setting
aside the same. Therefore, in our view the dissenting note sent to
the applicant as well as the subsequent proceedings based thereon

are also liable to be set aside.

7. In the result, the O.A is partly allowed and the orders dated
13.06.2014 (Annexure A-2) and 20.03.2015 (Annexure A-4) are
quashed and set aside. The matter is remanded back to the
Disciplinary Authority for the purposes of proceeding afresh from

the stage of recording a dissenting note. No costs.

(Ramesh Singh Thakur) (Navin Tandon)
Judicial Member Administrative Member

am/-
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