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CENTRAL ADMINISTRATIVE TRIBUNAL 
KOLKATA BENCH

Date of Order: 09.10.2018OA 351/1229/2018

Hon’ble Ms. Bidisha Banerjee, Judicial Member 
Hon’ble Dr. Nandita Chatterjee, Administrative Member

Coram :

Shri Mohammed Tahir 
S/o Late Mohammed Umar 
R/o Round Basthi 
Aberdeen village,
Port Blair,
Working as Assistant Director of Fisheries

)
j

j

Now posted at South Andaman Division 
Port Blair-J44 1'0i.: ' \
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2. The Lt. Goyerhor, ^ 
Andaman & Nicobar Islands 

Port Blair-744101./

t

3. The Chief Secretary 
A&N Administration. 
Port Blair - 744101.

4. The Secretary (Fisheries)
Andaman and Nicbbar Administration 

Port Blair-744101.

i

j

5. The Director.of Fisheries 
A&N Administration 
Port Blair - 744101.

»
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* 6. Inquiring Authority,
Secretary (Fisheries)
Andaman & Nicobar Administration 
Secretariat, Port Blair - 744101.

... Respondents.

For the Applicant(s) Mr. S.Samanta

For the Respondent(s): Mr. S.Sen

ORDER (Orah
' .j* :i if 1**

Per Dr. Nandita Chatteriee, Admmistfativ’iMember:
<y o \-V"' \ | / f

The applicant .^ha^ coim^ja H ifetoT^tage^f Wigation
^ \

Tribunal as a sequel tdpo33^»6jyAlN/2C0=3| disposed of on
: s09.06.2015 and O.A.W.b. 4IAmf20i\®\i\srr, 

relief sought for in this Q^/irep&s follows!;

\ before this

Z3 |
ifsed otti.li.03.2016. Specific

/^y \
/

/

"S.faJ To^etzasM&iBntf'q^a^hyme letter issued by the 
Assistant Secret^i¥i§ilaTlS§)^fde no. Fisheries-24/2010- 

Vig dated; 05-06-201*—

j

(b) To pass an order directing the respondent 
authorities to drop the departmental proceeding initiated 
against the applicant vide memorandum no.2-02/2011- 
Estt/DF/100 dated: 11-01-2013.

i

(c) To set aside and quashed the memorandum 
no. 2-92/2011-Estt/DF/100 dated: 11-01-2013.

(d) To pass an order directing the respondent 
authorities to release ail consequential benefits and 
promotion benefits to the applicant which was held up due 
to the proceeding initiated against the applicant

M.'
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(e) To pass such other order or orders as this 
Hon’bie Court may deemed fit and proper in the interest of 
justice. ”

.!

2. This matter has been taken up at the admission stage wherein

both Id. Counsel for the applicant as well as Respondents are present.

3. The case of the applicant, as submitted by the Ld. Counsel, is 

that the applicant was working as Assistant Director (Fisheries), South 

Andaman Division, Andaman and Nicobar Administration and, on

19.04.2010, on the basis of a compta'int-alleging that the applicant was 

demanding bribe for renewal rehewakpf crew ID cards
Anti-Corruption Unit Initiate^aN^fe^i^^r Section 7/13(1)(d)/13(2)

■ I
under the PreventionTpf Cd|rCfpS^p^^a^^the applicant was arrested

the

i

.y*~> rOTli •4&m'

tI \for the said offence^On ,GO^p>fe{iclj]t^f^heJnvesti^ation, police had

1\ ///X\y ky<S) /
submitted charge sheet'^While the^-slaid^c^se was pending for 

adjudication before the S^eciaFdudge-at-'PQ.pt^Blair being Special Case
t **

No.1 of 2010, and after a lapse of 3 years, the Respondent authorities
!
initiated a disciplinary proceeding against the applicant vide

memorandum dated 11.01.2013 on the same allegations as levied in the

criminal case.

That, the applicant had requested for stay of the departmental

proceedings till the disposal of the criminal trial on the ground that as the

facts and witnesses in the both cases were same and as the defence of
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the applicant in the criminal proceedings will be disclosed, the applicant

would be badly prejudiced if the departmental proceedings were allowed
r to continue.

The applicant, thereafter, moved the Tribunal in O.A.No.

. -62/A&N/2013 which the Tribunal disposed of on 09.06.2015 directing the

Respondents -to pass a reasoned order by taking into consideration the
r

judgments referred to by the Tribunal in the said order. The Tribunal had 

further directed that no final order should be passed in the disciplinary 

inquiry till disposal of thexr^presentatidm^lhefeafter, the Respondentov* A/>■

authorities issued an Norderfe|T\26/29.12^2015^in\ which Disciplinary -
'tr k\U o

Authority decided to 2bntini|e-witl^^®!SGipl!narydtiq|Jify irrespective of
t & C^yyflvvv ^the criminal case anidjappoin|ed/a/iew/'lMUiry Officer to continue with 

the disciplinary inquiry. /
\ ^ y /

Being aggrieved ^feajdr,Grd,eT*tifjtll^l^espondent authorities,

applicant had preferred anotheT'OrAT-beafing No. 351/4/2016, which was

3

\

-dismissed on 14.03.2016. Thereafter, the applicant preferred a writ

application before the Hon’ble High Court of Kolkata and the Hon’ble

High Court was pleased to stay the departmental proceedings till

completion of the criminal trial. The Special case was disposed of on

12.07.2017 in which the applicant was found not guilty on the ground

that the Anti-Corruption Unit has miserably failed to bring home the
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charge levelled against the accused persons and stating that the

\r accused deserves acquittal from this case.

That, thereafter, the applicant had filed a representation before 

Respondent authorities for dropping of the proceeding initiated against 

him but the Respondent authorities decided to continue with the inquiry, 

and hence, being aggrieved, the applicant has approached the Tribunal 

in this round of litigation.

4. The Respondents, during admission hearing, furnished two
^ \ '!ps i "S C r f£ -

orders dated 30.08.2015^ wherein fheV Andaman and Nicobar
i i I ,A\

administration had engagedra, mew/presenting--Officer and a
/fr Wf/S ^ 1 \

Inquiring Authority iotohe Irou-nS^SlfilGnTaly retirement of the earlier

• 5 ^ fPresenting Officer! 0id trateferearlie^ Inquiring Authority

respectively. /

5. The point of dfetehmiriatia^lpepeln'' is^Wbether the departmental 

proceedings initiated against tlTes'applieant vide memo dated 11.01.2013

new
\

c?s'

can continue after his acquittal in the criminal case and, whether the

decision of the Respondent authorities dated 05.06.2018 to continue the

disciplinary proceedings irrespective of the acquittal in the criminal case

is valid.

6. At the outset, we examine the communication dated 05.06.2018

annexed at Annexure-A/21 to the O.A., which is impugned in this instant

O.A. The said communication is reproduced below:
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To
Smti. Shashi Kaushai 
DANICS (JAG-J),
(inquiring Authority)
Secretary (GA/Arch/H&E/SW)/ 
CEO, Ziiia Pishad, South Andaman, 
Andaman & Nicobar Administration, 
Port Biair.

Sub: Disciplinary proceedings initiated against Shri 
Mohammed Tahir, Assistant Director (Fisheries)-regarding.

Madam,
\ o' ^ i f s~i /. ■

/ am directed^o^invite a rerehpncdsto this Administration’s 
Order No. €89 dated^G8^8tJ0lf, y£h$rein you have been 
appointed^as Ir^ifii^g Uiu^wMy td Inquire into the charges 
framed agains^Sm^Mml^d Tabih Assistant Director 
(Fisherm). 1 'r"i—1

■4”v'

Iriithk conte^/ifjitb^a^that S^rijMohammed Tahir, 
Assistant Djre^r^p^Jilsh%ries^ wasj acquitted by the 

Hon’bik CdU^f^peciaf Jm^e^/ide Jts judgement dated 
12.07.2&( '7\J'bopy^epc[os.edJ\ s-Tfip acquittal was not on 

benefit oT'dp'ubt Yattiefa it- wa's^ciear and honourable. It is 
also a fact ThanotLJhe'd^parfmental proceedings and 

criminal trial exabtly-based'^on the same set of charges, 
facts, evidences and documents.

Although, Shri. Mohammed Tahir was acquitted in the 
criminal case by the Special Judge vide its judgement 
dated 12.07.2017 (copy enclosed) well before the 
pronouncement of judgement of Hon’bie High Court vide 
its judgement dated 18.07.2017 (copy enclosed), whetein 
Shri. Mohammed Tahir had challenged the Order passed 
by the Hon’bie CAT dismissing his request not to initiate 
disciplinary proceedings, as they were based on identical 
set of facts and allegations. But, the Hon’ble High Court 
vide its judgement dated 18.07.2017 (copy enclosed) had 
not given any relief to the petitioner and disposed off the 
application simply with the direction to approach the

Ujl

•y
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/ Disciplinary Authority for his grievances, who in turn, shall 
take further steps in connection with the pending 
departmental action in accordance with law,

- In the meantime, Shri Mohammed Tahir, Assistant 
Director (Fisheries) vide his representation dated 
17,07.2017 (copy enclosed) requested the Disciplinary 
Authority to drop the departmental proceeding initiated 
against him in view of the judgement dated 12,07.2017 
passed by the Hon’ble Special Judge, A&N Islands.

' However, in view of the instructions contained in 
Chapter 20 of "A complete Book on Disciplinary 
Proceedings" (copy enclosed) under "Special Procedure 
for imposing penalty on a Govt, servant", it clearly speaks 
that the departme^tal^aption^is^permissible after acquittal 
by a criminalpdud. 4 ^ ^ ^

You, )beingj^Vnquidm^uth^rit\ may continue with 

the inquiry asi^i^^^mgmWpns fatio\in the Disciplinary 
Proceedings sanze \expeditiously with
specific^cor^rn^^i^^^e quWstipn as to whether 
there \is; any sudstancM )n\fhe^charges^or to drop the same 
keeping'in mjnq^l^e^^^mtaL Order!dated 12.07.2017 

(copy encldsedjiras the Hon^bTe/\db.urtfias not pronounced 

about drqpp(hg oTdep^melitahfjroceedings against Shri. 
MohammedTahift 'AssistanVbiretter of Fisheries.

In this conriebtionr-iHS^stated that Shri. Mohammed 
Tahir, Assistant Director (Fisheries) is retiring from service 
on attaining the age of superannuation on 28.02.2019.

/

In view of the factual position, it is therefore requested 
to complete the inquiry in the disciplinary proceedings 
initiated against Shri. Mohammed Tahir, Assistant Directorr 
(Fisheries) and also ensure that prior to the retirement of 
Shri. Mohammed Tahir, the report may be submitted to the 
Disciplinary Authority at the earliest. Further, it is to say 
that if the inquiry is not yet completed, the present status of 
the case, as well as the time required for completing the 
inquiry may be intimated to the Vigilance Branch 
immediately, as Shri. Mohammed Tahir is on the verge of 
retirement.

^kL
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This issues with the approval of Competent Authority.

Yours faithfully,

(Assistant Secretary (Vig.)”

From the above mentioned communication, the following are

inferred.

(a) . That, the acquittal was not on benefit of doubt rather it was

clear and honourable.

(b) Both the departmental ^proceedings and the criminal trial
' '■ ..

were based fonT' the,^sa;me,1/5eit of charges, facts, evidences
'*L\

s"•S

and docuri|hts.#L^'x
• • ►* inS»

5^^ Or- ■*“**1&

Although^the atppliSan

t? 'Ic
ifcc'hfllenggrd |the orders of the3(c)

OjUTribunafi dismissinaMhis jrot to initiate disciplinary, 

proceedings 'a.s/they''W^re_b.ased%oh/identical set of facts and
// /x

allegations, th^dpn^leJdjgh-GSurt'vide their judgment dated 

18'07.2018 had not provided any relief to the petitioner but/

had disposed of the same with the direction to the applicant

to approach the Disciplinary Authority for redressal of his

grievances, who in turn, was directed to take further steps in

connection with pending departmental action in accordance

with law.
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That, in view of instruction contained in Chapter 20 of “A 

Complete Book on Disciplinary Proceedings” under “Special 

Procedure for imposing penalty on a Govt. Servant”, 

departmental action is permissible after acquittal by a

(d)

*
r
i
%
i

f;
! 1

Criminal Court.

That, the Inquiring Authority was directed to continue with the 

inquiry as per the instructions laid down in the disciplinary

(e)

proceedings and to conclude.the same expeditiously.
A'iStra^,

While concludi.ng''vtne Inquirihg^uthority was to specifically
6> \ •

\

(f)
'i

recommendKas tarwhethjqfApeW are^ahy substance in the 

charges' c;bwhetRer4heJsa^*-sh§uld tog dropped keeping in 

mind acquittal ora:e^d'aUli\i,^Q®017.yv yw i j
Inquiring^AutKority^as af^ di;rdctedsto k&ep in mind that the 

applicant iselud^p feti^from^ryi^aon 28.02.2019.
■"V,. . "I—___________*«•<"'

The Inquiring Auihtjrityis—report has to be submitted to 

Disciplinary Authority at the earliest given that imminent 

superannuation of the applicant.

V

(g)
-v

(h)

The relevant extracts of the Vigilance Manual are perused, which

lays down the following actions after acquittal:

"16.1. If the Government servant is acquitted by trial or 
appellate court and if it is decided that the acquittal should 
not be challenged in a higher court, the competent
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authority should decide whether or not despite the 
acquittal, the facts and circumstances of the case are such 
as to call for a departmental enquiry on the basis of the 
allegations on which he was previously charged and 
convicted. According to the ruling of the Supreme Court in 
Nagpur City Corporation vs. Ram Chandra and other [SC 
396 of 1980-SLR 1981 (2)], even where the accused public 
servant is acquitted and exonerated of an offence, such 
acquittal does not bar a departmental authority from 
holding or continuing disciplinary proceedings against the 
accused public servant.

; /

p'

XXX XXX XXX

16.4. If the court has held that the allegations are
proved but do nqtipgpstitute-the criminal offence with
which the ^pdvernmenr^seryanf was charged, a
department^en^j^S^Kbe^e^f\on the basis of the
same allqgatioi$$ffitlhfy hj^^isidenqh^good and sufficient
ground f$f de^t^^m^^kDe^/miental action could
also b^iakep^Pf^^^matiSis weje\not examined by
court, eTg., t^^Si^l^^^^fJthe SSc&sed on technical
grounds^without^going lnfe^h0merit&W Ihe allegations, but
if the Mlfeaatim^cS hbmiaered good and sufficient for
departhen&Cmibn:^ '

\ \V/ . > XV'V
/\

\ *sVK s'The effect of acquitfekoTr^xriminal'’6^s^ on departmental inquiry

'has also been laid down in DoP&T Office Memorandum dated

21.07.2016 (Annexure-A/23 to the O.A.), which is extracted as

hereunder:

V. The issue was explained in the following words by the 

Hon’bie Supreme Court in the following words in Ajit 
Kumar Nag v. G M, (PJ), Indian Oil Corporation Ltd., 
(2005) 7 SCC 764:

Acquittal by a criminal court would not debar an 
employer from exercising power in accordance 
with Rules and Regulations in force. The two
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proceedings criminal and departmental are 
entirely different. They operate in different fields 
and have different objectives. Whereas the object 
of criminal trial is to inflict appropriate punishment 
on offender, the purpose of enquiry proceedings 
is to deal with the delinquent departmentally and 
to impose penalty in accordance with service 
Rules. In a criminal trial, incriminating statement 
made by the accused in certain circumstances or 
before certain officers is totally inadmissible in 
evidence. Such strict rules of evidence and 
procedure would not apply to departmental 
proceedings. The degree of proof which is 
necessary to order a conviction is different from 
the degree of proof necessary to record the 
commission gfide^inquency. The rule relating to 
appreciation of evia4pcesin the two proceedings 
is\p}'so npt^iWIaTyjr^ ct&nmhl law, burden of proof 
Is. on tl^yprbsebmion,an(£if)less the prosecution 
•js abl^yprev^tii^wilt dfyne accused ‘beyond 

^feas^na'Bl^M^m^imcanqptbe convicted by a 
^pourlhfTB^^^SpBtmental^rquiry, on the other 

^ fjpandy^naiU impo§edj on the delinquent
X^offi^r^nt^Jf^ing^recorded on the basis of 
\ ‘preptSi^erance of^roj^abilitfi’. Acquittal of the 
\appeliyt--by^^udidial>M/a/gistrate1 therefore, does 

hoypsdTacto, }abs~olv§yhim/from the liability under 

the^disdiplinaq/Jurisdiction of the Corporation.

I

s'-.

8. The judgement of the Hon’ble Supreme Court in G.M. 
Tank us State of Gujarat (2006) 5 SCC 446 has reaffirmed 
the principles laid down in R.P. Kapur (supra). In G.M. 
Tank case, Court observed that there was not an iota of 
evidence against the appellant to hold that he was guilty. 
As the criminal case and the departmental proceedings 
were based on identical set of facts and evidence, the 
Court set aside the penalty imposed in the departmental 
inquiry also.

9. Ratio in the G.M. Tank judgement should not be 
’ misconstrued to mean that no departmental proceedings 

are permissible in all cases of acquittal or that in such 
cases the penalty already imposed would have to be set
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aside. What the Hon’bie Court has held that is no 
departmental inquiry would be permissible when the 
evidence clearly established that no charge against the 
Government servant may be made out. ”

!

Accordingly, the communication dated 05.06.2018 has been

issued based on the directives of the Vigilance Manual and DoP&T

Office Memorandum and hence cannot be said to suffer from legal

infirmities. Further, the said communication also takes into consideration

the imminent superannuation of the applicant and, therefore, directs 

expeditious conclusion of ingBiry and speciffc^ecommendations thereon.

h\v5*" /m \The communication does’not^mandate the^lioquifingmuthority to arrive at
' V

any specific conclusion butldireGt^^^lfiquilng A^thprity to specifically

. ^ ? i
recommend on the, issue aMo^wneftreXtpre is %‘ny substance in the

w %/ / \ \ \Jr ^ I-»P.
charge or whether the samesSftould be dirbMed^in ^iew of the acquittal

orderof the Special JudgeNAsf the^.Gomfnunieation dated 05.06.2018 is
x. /

not prejudicial in any way agaThsMfoe-applicant, we do not deem it fit to 

intervene with such communication, which we do not find to be suffering

from any infirmity either in fact or law.

There are judicial pronouncements as to whether departmental 

inquiry can be continued if the criminal case was ended in acquittal; we 

rely on the ratio arrived at in the Corporation of the City of Nagpur

Civil Lines, Nagpur Vs. Ramchandra, (1981) 2 SCC 714,

Commissioner of Police Vs. Narender Singh, (2006) 4 SCC 265, and
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\
P Gujarat SRTC Vs. Kadarbhai J.Suthar, (2007) 10 SCO 561.
/r

y Particularly, in the case of Ramchandra (supra), the Hon’ble Apex Court

has held as follows:

"The other question that remains is if the 
respondents are acquitted in the criminal case whether or 
not the departmental inquiry pending against the 
respondents would have to continue. This is a matter 
which is to be decided by the department after considering 
the nature of the findings given by the criminal court. The 
fact remains, however, that merely because the accused is 
acquitted, the power of the authority concerned to continue 
the departmental inquiry is not taken away nor is its 
direction in any way fettered. The authority concerned will 
take into consideration this factor in coming to the 
conclusion if it is really worthwhile to continue the 
departmental inquiry in the event of the acquittal of the 
respondents. If, however, the authority feels that there is 
sufficient evidence and good grounds to proceed with the 
inquiry, it can certainly do so. » JF

!

!In the commuhicatibp^cfaited OS.Oe^OX^the/Assistant Secretary

\ V '/ ■ "'**"■"*—■» 1 / /
(Vig.) had advised the iR.gDirjng''-AMiti5orjty^xacilyi«^)n the above lines, i.e.

'X

Inquiring Authority is to recommend^s to whether there is any
!

substance in the charges or to drop the same keeping in mind the

acquittal order.

In the case of Suresh Pathrela Vs. Oriental Bank of Commerce

(2006) 10 SCC 572, the Hon’ble Apex Court had emphasised that the

acquittal in a criminal case should be no bar for drawing up the

disciplinary proceedings against delinquent officer since the yardstick

and standard of proof in a criminal case is proof beyond all reasonable
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doubt whereas in departmental proceedings it is preponderance of
i
4

probability. Hence, acquittal in criminal proceedings does not 

automatically absolve the employee from charges levelled against him in 

departmental proceedings and does not debar the disciplinary authority 

from continuing with the departmental proceedings. In Jayaram Panda

Vs. D.V.Raiyani, (1990) II LLJ 186 (Ori), a Full Bench of Orissa High

Court has held that even if the delinquent is honourably acquitted, 

discretion is left with the authorities and if, in the facts and

\0 ;\circumstances of the casevthe authorities'feertbat notwithstanding the
^ X

expedient^thve Court should not 
^ \

acquittal, a departmental inipii(ryji

ordinarily interfere. i:Siteiilarl^n3:^^^feof4|elson:Metis Vs. Union of
i 'r

®n)efe^Sdge B&rich of the Hon’blev <L>
India, (1992). II LliJ/J44 (S'Q?

Supreme Court observ.e,^^hat irrespective ,\of thre acquittal of the
\xv-Xv^_^ V/

appellant, the disciplirtaryspro'ceedings -do,ulo>/have been continued. 

Accordingly, in terms of the judicial-dicta as stated above, we find no

\

legal infirmities in the communication dated 05.06.2018 (Annexure-A/21

to the O.A.) and hence do not deem it fit to intervene therein.

7. We would, in continuation of the said communication, however

like to direct the Inquiring Authority to conclude the inquiry within a

period of two months from the date of receipt of copy of this order and

submit his recommendations to the Disciplinary Authority, who would

hsUi

(
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• ^
thereafter arrive at a final decision within one month on receipt of such/

/
/

/
inquiry report given the imminent superannuation of the applicant.

With these directions, the .OA is disposed of at the admission

stage. There will be no orders as to costs.

V
(Bidisha Banerjee) 

Member (J)
(Dr. Nandita Chatterjee) 

Member (A)

/£V \

RK
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