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ORDER _
PER:- R. VIJAYKUMAR, MEMBER (A).

This application has been filed on
26.09:201%6 under Section 19 OE the
Administrative Tribunals Act, 1985 seeking
the following reliefs:

“(a) that the Hon'ble Tribunal may
be graciously pleased to call for
the reecozrds of the case: from the
Respondents and after examining the
same be pleased to quash and set
aside the impugned order dated 15th
September 2016 and hold and declare
that the Applicant 1is entitled to
HAG pay scale since he had spent 10
years of . continuous service in the
same grade pay of Rs.10000/-;

(b) that this Hon'ble Tribunal be
further pleased to direct the
Respondents to forthwith release
pension along with other retirement
benefits to the. Applicant  on  the
basis of pay drawn by him ‘in the
last month of his service;

(c) any other and further reliefs as

this Hon'ble Tribunal may deem fit

in the nature and circumstances of

the case;

(d) that this Hon'ble Tribunal oe

pleased to grant costs of this

Application.”
2. The applicant was serving as Deputy
Director under the administrative control of
the DG, Shipping, Ministry of Surface

Transport, Government of India and was posted

at the Lal Bahadur Shastri College, Mumbai as
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Deputy Director(PB-IV. with GP of Rs. 8700/-)
to which he was promoted in 1988. After the
Indian Inétitute of Maritime _Studies was
forfied a8 a Society in 2002, ‘the applicant
was compulsorily transferred as a deemed
’deputationist and in 2004, he was appointed
on officiating basis as Principal (PB-IV with
GP. of Rs. 10,000/-) where he continued until
the Society was closed and a University was
established, called the Indian Maritime
University, in 2008 te which :all ‘the
employees of IIMS who had now reverted to
Government employment were transferred en
masse to the IMU as deemed deputationists.
No benefits of MACP were granted to them in
the ©ffice of DG, Shipping when the Scheme
was introduced in 2008. The IMU granted MACP
benefits to 197 deemed deputationists who
fell under Article 49i{1) gt the.  Indian
Maritime University Act, 2008(No; 22 . af 2008)

dt. 11.11.2008 which reads as under:

“49. Notwithstanding anything
cafitained in ~this Act, er in the
Statutes or the Ordinances,

consequent upon merger of the
Training Ship Chanakay, Mumbai, the
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Marine Engineering and  Research
Institute, Mumbai, the Marine
Engineering and Research Institute,
Kolkata, Lal Bahadur Shastri College
of Advance Maritime Studies, Mumbai,
the National Maritime Academy,

chennal, - Indigan Institute of Poert :

Management, Kolkata and the National
Ship Design and Research <Centre,

Visakapatnam into the Indian
Maritime University, all the assets
and employees shall stand

transferred to the University and
such employees shall have the
following options:

(i) the employees of the four
taining institutes under Indian
Institute of Maritime Studies
who shall stand transferred to
Indian Maritime University shall
have the option to continue on
deemed deputation in Indian
Maritime University on the terms
and copditions in force 'of the
Central Government and also
continue to retain or to be
alloted government residential
accommodation on turn and avail
of the Central Government Health
Scheme facilities a1 their
retirement;

L the employees o the.

National Maritime Academy,
Chennai, Indian Institute of
Port Management, Kolkata and the
National Ship Design and
Research Centre, Visakhapatnam
shall have the optican to

continue on the terms and
conditions of their respective
institutes L dal their

retirement; and
(iii) all employees shall have
the option to join University as
per the service conditions of
the University.”

These 197 deemed deputationists were

e
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granted benefits between 2009 and 2016 by the
University itself b; conducting a DPC and one
such case was that of the applicant who had
been continuing in the Grade Pay of Rs.
10,000/- from 01.01.2004 and he, therefore,
received: 3 MACP - in - HAG Scale w.e.l.
01.01.2014 ‘in orders passed on 12.05.2014.
The applicant retired on 31.01.2016 and
following his retirement, when retirement
benefits were o) be sanctioneq, audit
examination af=i2his case led to a
determination that he should have been given
o MACP of Rs. 8900/- in 2008 based on his
promotion as Deputy Director in 1998 and
since he retired in 2016, he was not entitled
to further upgradation. Therefore, the Audit
recommended recovery of excess payments.
These audit remarks actuated the Department
into a series of actions and expression of
objections and opinions on all aspects of the
applicant's career from his eligibility to be
appointed as Prineipal, his afficiating
gapasity as Principal, his positien: in . the

IMU, the selection by IMU of the applicant as
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Director -in 2012 through an advertisement
process, and the grant of 3% MACP in 2014 to
HAG Scale. ‘Therefore, the official
respondents oot only‘ wish to effect
recoveries from = the applicant but also
directed reduction of his pension to accord
with the views expressed in audit. They have
simultaneously raised objections in regard to
his  absorption status din  the : University by
virtue of a letter of 2007 issued by the
Department of Pension & Pensioners' Welfare
and clarification issued i1 July - #2016
disempowering the Autonomous Bodies, in this
case the: IMU,: from the final ‘authority to
grant MACP to deemed deputationists. . The
applicant has argued his case in the OA to
which reply was filed by the respondents and
opposition expressed to the interim orders
grafted by :this  Tribunal. Following the
rejoinder oF the applicant, several
additional affidavits have been filed by both
parties. The Respondent No. 3, the IMU, has
also filed an affidavit in reply. All these

pleadings and submissions of the learned
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counsels for parties has been taken. into
consideration for the purpose of these orders
and the rulés have been carefully perused.

4, The applicant joined service with the
respondents in the Engineering Wing of the
Lal Bahadur Shastri (LBS) College, Mumbai
administered directly. by the - DG, Shipping,-
Govt. of India and was duly. selected under
£he.aegis of the UPSC. He jdiﬁed service on
11.09.1989 and secured his first promotion on

09.11.1998 in the revised scale of PB-IV with

GP of Rs. 8700/-. The Government established
the Indian Institute of Maritime
Studies (IIMS) as a registered autonomous

society Bof the Central Government on
06.06.2002 and transferred all the assets and
the staff on deemed deputation basis to the
IIMS.  In - letter No. ST-13011/1/2004-MT dt.
25.06.2004, the Director (Shipping Wing),
Ministry - of ~Shipping, Gowt. .of India - Has
advised the Secretary, IIMS that the IIMS ié
~a registered society and as per its bylaws,
it has full powers to make appointments. to

all posts of the training institutes
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including administration and technical posts.
I particilar, in letter No. A-11011/2/2002-
MT dt. 12.08.2002, the Ministry has advised
the Society that it has such full powers to
make appointments and requested it to take
Farther —action tke  Fill up the post of
Principal, ' LBS College, Mumbai. A proposal
was formulated by the DG Shipping, respondent
No. 2 who was the administrative authority
for the IIMS in the Department for filling up
this. post of  Principals As noted 1in the
agenda for item No. 6 circulated('Filling up
the —post . 6f "BEincdipal, LBS - College'y); a
proposal was formulated by the DG Shipping,
Respondent No. 2, in letter No. PB-16(6) /2001
dt.. - 30.08,2003  for filling  up -the - post - of
Prineipal - which -was to —fall - vacant - on
0110, 2008 ~due - ko superannuation - of the
incumbent. The note proposed that, as in the
past, a DPC headed by the DG Shipping could
be constituted. The note also mentioned the
Recruitment Rules for promotion of the staff
available in the feeder cadre and mentioned

that - as . per--xules, Shri -J.K. Dhar, Deputy

N
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Director, Marine Engineering and Research
Institute, Mumbai is the only eligible
candidate for promotioﬂ bo-- the - post “pf
Principal, LBS College. This proposal was
considered in the 6% Meeting of the Board of
Governors of IIMS, Mumbai, held on 16.10.2003
at 11:30 AM in the conference room of DG
Shipping and the Board'fecorded the following
decision:
“AGENDA ITEM NO. 6

FILLING UP THE POST OF PRINCIPAL, LBS
COLLEGE

The proposal for constitution of committee
for filling 'up the post of Principal, LBS
College was approved by the Board. It was
decided to include Mr. A. R. Chitnis. in
the Committee as a member since there was
no one 1in the Committee from the
Engineering Discipline.

T+ was also decided that the Committee
will look into the succession of Shri A.
K. Sehgal, Principal LBS CAMSAR who 1is due
to retire. -on 3lst October 2003; by
considering promotion of the candidates
from the feeder grade(s) in accordance
with the existing Government Rules. T
selection can not be made due to non-
availability of a suitable candidate from
the feeder grade(s) and the Committee
feels that the applications should be
invited from outsiders for direct
appointment or if the candidate selected
by the Committee does not accept the offer
of promotion given by IIMS, then the post
should be thrown open to the outsiders for
direct recruitment.

If,  however, a suitable candidate is
selected for promotion by the committee,
he should be offered promotion by IIMS to
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hold ¢&harge - of ‘the post of: Principal-in
officiating capacity  and parallely the
process of holding a DPC as laid down 1in
the Government Recruitment Rule, should be
taken up.

BOARD OF GOVERNORS RESOLUTION NO. 14
(BOGR14)

“It was resolved that a committee shall be
formed with the following members:

l. Shri G.S5. Sahni - Chairman.
Director General of Shipping
& Ex-officio Additional Secretary.

2. Capt. Rajesh Tandon, FOSMA - Member.
3. -Shri S§. Hajara, INSA - Member.
4. Capt. E.B. Pereira, MASSA - Member.
5 -Shri A.R. Chitnis - Member.”
5. Perusal of the records submitted by

parties shows that no Recruitment Rules had
been formulated by the IIMS and they had
evidently adopted, under the superintendence
of the DG Shipping(Respondent No. 2), the
Recruitment rules that had been in place when
the entire Institution was directly under the
control of the Government‘ of  India through
respondent No. 1. These Recruitment Rules
require the following kind of a DPC wunder
Column =~ 13  to be  formed for‘ considering
promotion and for confirmation which, as we
have noted from the proposals of the DG,
Shipping — fer —thig: case differ - and': haed

admittedly not been followed in the past:
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“(column 1397

Group LAY DPE consisting of (for
considering promotion) _

1. Chairman/Member, Union Public Service
Commission - Chairman

2 Secretary or Additional Secretary
dealing with the Administration of the
'Directorate General of Shipping in the
Ministry of Transport, Department of
Surface Transport - Member.

Group 'A' DPC consisting of-
(for considering confirmation)

1. ~Sectetary; -Ministry - obf ZTransport,
Department of Surface Transport-
Chairman

2. Additional Secretary dealing with
the Administration of Directorate
General of Shipping, Ministry of
Transport, Department of Surface

Transport- Member

Note: The proceedings of the DPC
relating to confirmation shall be sent
to the Commission for approval. .If,
however, these are not approved by the
Commission, a fresh meeting of the DPC
to be presided over by the Chairman of a
Member . of . the Union = Public Service
Commission shall be held.”

6. ' The Departmental Promotion Committee
as formed under the recommendations of the
respondents considered tﬂe candidates
available and it 1is recorded in the Action
Taken Report reviewed during the 7% Meeting
of the Board of Governors of IIMS held on
N.A. (Annexure A6) as follows and it is clear
that appointment orders had already been

-issued by the DG, Shipping even prior to this
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Board meeting.

Regarding |The proposal for|Accordingly,
filling up|constitution of committee|DPC was held on
the post|for filling up the post|29* December
of of Principal, LBS College(2003, Shri J.K.
Principal, |was approved by the|Dhar, Dy.
LBS Board. It was decided to|Director, MERI,
College. include Mr. A.R. Chitnis|Mumbai has been
in the Committee as a|promoted to the
member since there was no|post of
one in the Committee from|Principal, LBS
the " Engineering|College of
Discipline. AMSAR, wvide DGS
"It was resolved that a|Office Order
committee shall be formed|No. PB-
with the following|1l6(6) /2001
members. dated g
L Shri G.S. Sahni-|January 2004.
Chairman, Director
General of Shipping & Ex-
officio Additional
Secretary.
2. Capt. Rajesh Tandon,
FOSMA-Member.
3. Shri S. Hajara, -INSA-
Member.
4, C€apt. E.B. Pereira,
MASSA-Member.
5a Shri" AsRs Chitnis-
Member
T The Office of the DG Shipping issued

otders in No. "BPB-16(6) /2001 dt. 01.01.2004
with the approval of the DG Shipping and
Chairman of the Managing Committee of IIMS
appointing the applicant as Principal on
officiating basis in the scale recommended by
the Board of Governors.

8. Thereafter, the DG Shipping issued

orders on - 28.01.2004 for fixatien of pay of
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the applicant:ias Prinecipal of LBS, - Camsar

recording as follows:

Fixation of Pay of Shri J.K.Dhar,Principal of
LBS CAMSAR.

Consequent to this promotion to the post
of Principal, LBS College of Advanced Maritime
Studies & Research, Mumbai by Indian Institute
of Maritime Studies(IIMS), the pay of Shri
J.K. Dhar, in the pay scale of Rs. 18,400-500-
22,400/- w.e.f. 01.01.2004 has. been fixed as
under: -

Pay in the grade of Dy. Director
in the pay scale
“of Rs. 14300-400-18300/- Rs. 18,300=00

Add. One Notional increment RS 400=00

Rs. 18,700=00

Pay fixed in the grade of

Principal in the pay scale of

Rs. 18400-500-22400/-at the

next higher stage w.e.f.

01.01.2004. The next

increment due on 01.01.2005. Rs. 18,900=00

9. A question has arisen by the
challenge raised by respondents that the
decision under Agenda item No. 6 of the Board
6f Bovernors of IIMS was followed by  the
orders of the DG Shipping dt. 61.01.2004
appointing the applicant as Principal on
officiating basis with GP- ¢f ®s, 10,000/-
pending clearance by‘the DPC as laid down in

Government Recruitment Rules which required a

s
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Member of the UPSC and the Additional
Secretary dealing with Shipping Th. - Lhe
Ministry as Members. However, the subsequent
events suggest a different course of action
and thought. THe - iffitiator ~of the proposal
to appoint a Principal was the DG, Shipping
who was also ex-officio Additional Secretary
in\ the Ministry. After the proposal .was
approved and appointment order issued, not by
the  Secretary IIMS, but by the DG Shipping
himself prior to approval by the Board of
TIMS, .and alsg  the pay fixation order, no
steps were taken by the Office of the DG
Shipping to form any DPC of the kind required
iﬁ the Government ﬁecruitment Rules and then
to appoint the applicant formally as
Principal. The respondents have argued that
the applicant whd was Head of the Institute
himself should have moved such proposals.
The applicant has pointed out in his
additional affidavit that he had written
létters in reference No. P&A/G.0.(68)/98 dt.
17.12.2005 and reference No. P&A/G.0O.(68)/69

4t .. 03.03.2006 reguesting early -action for
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conducting the DPC for his promotion ‘but it
appéars that no actioﬁ was taken. This
inaction could be construed by dubbing it as
lethargy and therefore, as an estoppel
against the respondents denying the rightful
claims of the applicant. On the other hand,
the inaction could wellrbe adjudged againSt
the instructions of the Ministry in letter
No. ST-13011/1/2004-MT dt. 25.06.2004 which
rreiterated- the autonomous character of the
Society and that it had full powers to make
appointments. This aspect could be compared
‘with similaf powers exercised by Central
Government Aufonomous Societieé such as the
Institutes of Management etc., and other
institutes around - the country. This . letter
was - also issued nearly six months after the
appointment . was made and orders of
appointment and pay fixation were issued to
the applicant. In such cases of appointments
by - Societies exercisiné their -autonomous
powers, the gquestion of getting UPSC approval
does not arise and whatever approvals are to

be obtained within the Ministry were the
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concern of the DG Shipping and, it is without
doubt and‘has not been rebutted, that the DG
Shipping acted in concert with the Ministry
in this regard. Therefore, with the issue ot
this letter supra dt. 25.06.2004, the
appointment order issued by the DG Shipping
who was also holdiﬁg the post of Chairman of
the Managing Committee of IIMS was in the
nature of -a findl otder and can. only -be
treated in such . terms. It could be argued
theoretically that even if the applicant is
seen to be actiﬁg in officiating  capacity as
Principal under the 1IMS, a5 a ¥esult of -Chis
advice 'of the Ministry, his substantive post
remained as Deputy Director with GP of Rs.
81007—. However, the facts of the case are
that the entike dssets &and ~statff of  the
college had been transferred to the IIMS and
if they had remained with the Government, a
selection process from the feeder category
would necessarily have to be made with the
similar result although it would involve the
Member, UPSC . for the purpose in the DPC.

This 1is all the more definite since the
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applicant was then eligible for the post and

was the only eligible person in the feeder

category. However, this ' situation is
impacted - on- two ‘aspects. Eirsty 413 the

aspect of estoppel discussed above. Second,
when' the IIMS was .converted into a
University, némely, the Indian Maritime
University, the assets and staff were
trénsferred en bloc to the new University.
At this-stage, there would necessarily have
to - be a movement o0f staff back to the
Government and then to the University as a
case of administrative ficﬁion. Further, at
this stage, fhe | respondents had an
opportunity when the University was formed in
2007-09, to regularize the appointment of the
applicant but - they failed -to do so and
instead, in orders dt. 08.10.2009, they
transferred 1 all the employees to IIMS
previding ~the loption  -for absorption or
continuing in Government service but working
in IMU through the mechanism of deputation.
At this stage, the applicant was posted as

Director-in-charge, IMU with GP of Rs.
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10,000/~ Such a movement can only be
possible by withdrawal = from: TIIMS and a
simultaneous. posting on deputation basis by
the respondent Government although this would
be only on a notional basis. -However, this
carries  with 1t an Jmpligit recognition- of
the status of the employee in terms of his
rank, pay and allowances.

10 As we have discussed above, the
proposals for appointment of the applicant as
Principal which were later treated as. on
officiating basis pending DPC approval were
initiated by the Additional Secretary and DG
Shipping gf ‘thie Ministey. The applicant had
sent two reminders in 2005 and 2006
requesting early action for conduct of DPC.
In this connection, the wvacancy of Principal
arose with the retirement of the incumbent on
31.10.,2003 and the applicant joined in this
pagt  on 01.01.2604. He ~had - originally
commenced service in the academic profession
with the "respondents on 11.09.1989 and had
compieted more than the required 10 years, by

the time he was considered for the post of
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Principal and was, therefore, eligible to be
considered and in actual fact, he was the
only eligible candidate as admitted by the
respondenté. The Recruitment Rules were
entirely satisfied by the applicant at that
point  in. time and 4f ‘the College had
continued under the Government, the position
Qquld have remained the 'same. Having
proposed and passed orders dppointing . the
applicant with the promise of conducting a
DPC, an obligation was cast on the
respondents to conduct such &  DEE din ca
reasonable time and éince the applicant had
already taken charge of the post, ‘he was
éntitled to appointment- - w.e.f. 01.01.2004.
The conduct of the DPC by Departments of the
Government of India are regulated in terms of
a Model Calender for DPC ﬁrescribecl by the
DoPT in OMs issued in 1998. As held by the
Hon'ble Delhi High Court in Dz, Sahadeva
Singh Vs. Union of India & Ors. in W.P.(C)
No. 5549/2007 decided on 28.02.2012, the
respondents are compelled to adhere to the

said OMs dt. 08.09.1998 and 13.10.1998. The
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reason given by the respondents for the delay
18 Ehat- the applicant.as Head of Department
in his capacity as Principal of the college
should have initiated proposals. As we have
determined, 1k A  the DG BShipping - WS
initiated the proposal to promote the
applicant and all matters lay within his
hands but he failed to move despite
reminders. There is clearly no justification
for delay in conduct of DPC and although no .
mala fides have been alleged, it is apparent
that the respondents woke up to the issue
only after the superannuation of the
applicant in 2016 after twelve long years.
Such gross negligence can also be a component
of mala fides in our considered view. This
duty " of the respondents has ailso been .
reiterated by the Hon'ble High Court of Delhi
in V.K. Jain Vs. Union of India & OFs.= dn
W.P.(C) No. 561/2003 decided on 03.05.2012.
Therefore, we are unable to come to any other
conclusion than to hold that the applicant
was duly promoted and took charge of the

promoted post on 01.01.2004.
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1l . Again,” priof” to these transfer orders
dt. 08.10.2009, the Government had issued the
Scheme of MACP on 19.05.2009. The Scheme
required Cadre Controlling Authorities to
constitute the Firsﬁ Screening Committee for
persons whose cases had matured up to
30.06.2009 for grant of benefit under MACP.
If the date of promotion of the applicant as
Deputy Director on 09.11.1998 is considered,
he was eligible for consideration by the
First Screening Committee whose meeting was
to be held by June 2009. No evidence has
been produced by the respondents to show that
such ar meeting tqok place and that the
applicant was one among the many persons
considered for -~ MACP g that Committee
meeting. Since a mandate of the Government
had to be followed, it is quite apparent that
the DG Shipping did obey the orders and
conduct such a meeting. The failure to
include “the applicant in the consideration of
this Screening Committee would also suggest
that the respondents had taken fall

cognizance of the fact that the applicant had
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already been promoted even in his substantive
cadre @as. Prineipal with GP of Rs. 10,000/=
after giving a go-by to the requirement oL
- the UPSC. Since he had obtained a promotion,
he was not eligible for Second MACP and could
not have been considered in June 2009.

12, The respondents have now raised the
;ssue that the applicant was not eligible fbr
being appointéd as. Principal by reading half
of the Recruitment Rules which turns out to.
be a mischievous misreading calculated to
deceive this Tribunal. The applicant has
rebutted this absurd argument and we do not
wish to dwell further upon it except for the
aspect of imposing costs on the reépondents
for making such an argument.

13 The question arises as to why the IMU.
chose to designate the applicant as Director-
in-charge which they have recorded in their
orders appointing him as Director based on
Selection Committee proceedings held in
2014. Their promotion order No.
IMU/HQ/REGR/2014/ dt. 03.03.2014 records the

decision of the Executive Council of IMU to
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appoint the applicant who was then working.as
Director-in-charge, Mumbai Campus as
Director, IMU, Mumbai Campus in PB-IV with GP
of Rs. 10,000/- on deputation basis for three
years. This Grade Pay corresponds to the
Grade Pay that he was already earning at that
poinﬁ in time and had been earning sinée
being appointed as Principal of LBS College
in IIMS. The IMU then considered the case of
thie - sgpplicant ooy grart @i 5“ MACP on
25.06.2014 since he hdd completed 10 years T
the grade without promotion. In terms of
Para 26 & 27 of the MACP Scheme relating to
employees on deputation, the IMU granted 3%
MACP to the applicant including all other 196
deemed deputationists as- eligible. These
'MACPs are stated by applicant to have been
granted between. 08.10.20009 énd pick €O an
order of the Ministry based on clarifications
of DoP&T dt. 15.07.2016. In the case of the
applicant, the MACP was granted on 01101.2014
vide IMU letter No. IMU/HQ/Admn/MACP/01/2014
Ofa 12.05 .2014., Subsequent to i,

clarifications were obtained by the Ministry
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on the method in which the service conditions
of deemed deputationists undef Spetion. 49(%)
of IMU Act, 2008 were to’ be regulated. In
the context of MAC?, it was directed in this
letter dt. 15.07.2016 that officers deputed
under - Section 49(i) such as the applicant
could only be given benefit of ACP/MACP by
the IMU and for this purpose, they could hold
a DPC and after obtaining the option of the
deemed deputationists to continue on that
basis with the IMU or get absorbed, send the
DPC proceedings for continuing deputationists
to the DG Shipping(Respondent No. 2) for
confirmation. The respondents have argued
that this procedure was not undertaken by the
University. The applicant has rebutted this
argument on the basis that these
clarifications ‘on the: mannhexr of regulating‘
the service conditions in reiétioﬁ to the
MACP were received well after orders granting
374 MACP were issued to him on 12.05.2014 by
the IMU based on the MACP Scheme and also,
well after his superannuation on 31.01.2016.

14. Viewed in terms of our developing
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argument as we have found from the analysis
of this - case; .it cannot be denied that the
applicant was drawing a GP of Rs. 10,000/-
from 01.01.2004 and the conferment of the
rank of Erin;ipal was effectively 1in place
gnd recognized by Government. If there was
any -shortfall such as the -lack of the TESC
approval, neither the applicéht nor the IIMS,
nor the IMU could be made responsible and
with +the ‘lapse of - time,  this ecould only be
considered as &a useless formality that @ the
Ministry has chosen to overlook. The
applicant cannot be ‘penalized by acts of
implied approvals or inaction on the part of
the respondents. From - this .. basis; - the
~applicant is clearly entitled to the 3 MACP
benefit on 01.01.2014 and he s rightly
sanctioned such a benefit by the IMU and when
he retired, he was obtaining that pay. The
~respondents argue that the clarification
takes effect from ﬁhe date of grant of MACP
Scheme. Their objections may be considered
on two aspects. First, 4s the aspeck of

confirmation by the DG Shipping of the

g
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proceedings of the DPC held by the IMU. On
these proceedings, the only objection that
can be raised on this basis is on the
computation of period of 10 years with
respondents arguing that the substantive rank
of the applicant was only Deputy Director and
that he would have been conferred a 2" MACP
iy 2008 with @GP of Bs. B200/=. The other
aepect is that the DG Shipping had not seen
these proposals. We have already dealt with
the first aspect and found it to be lacking
in substance. The second aspect 1is a
formality and it cannot -be- said hor-has it
been argued by the respondents that there was
any .administrative deficiency in the
proceedings of the DPC conducted by the IMU.
The clarification was never received in 2014
by the IMU for consideration by the DPC and
it c¢an only be held that this designated
authority, the IMU under the MACP, exercised
its pcwers as specified with due authority.
In any case, as we have already analysed

above, the applicant was clearly

recognised by the .respondents as having
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been promoted as Principal by respondent
No.2 - &S  early - as 2004 @fnd at variois
subsequent opportunities, including when

he 'was reverted &t closure of-« IIMS and

-transferred compulsorily to IMU, his
designation and  pay  scale had
crystallized. What . remains is a

.procedural infirmity as mentioned above
but ‘that could well be .treated as a
useless formality (Aligarh Muslim
University and Others Vs. Mansoor Ali
Khan, reported in 2000 STPL 10131 SC).
Alternatively, by analegical  applicatioen
of the ru;ing in P. Mohan Reddy Vs. E.A.A.
Charles and Others, reported in 2001lSTPL
(LE) 28352 .SC. It is the pre-amended
rules that would apply to the'neéd for B
scrutiny by the DG, ‘Shipping for the case
of the applicant as also for many of the
other deemed deputationists who had been
granted the same benefits and whose cases,

the applicant contends, have not been
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objected by the respondents. 1f :the
respondents wish to fulfill an administrative
formality by claiming the retrospective
application of withdrawal of powers, there is
nothing to stop them from going throﬁqh the
motions although the interpretation of law is
clearly suspect. However, it needs to be
made clear that the failure of respondents to
sanction 2™ MACP in 2008 which they now
claim, in afterthought, as eligible = to
applicant suggests that these are merely
defenses put forth to justify complying with
audit observations and do not  suggest any
independent and reasonable consideration of
the facts of the matter.

15, The respondents have raised the issue
that in the year 2007, the IMU Had  fot taken
exemption from the Rule . of Immediate
Absorption contained in Department of Pension
& Pensioners' Welfare in OM No. 4/78/2006-
P&PW (D) at . 31:10,2Q007 for exempting
-particular post from immediate absorption of
officers sent on deputation to Central

Autonomous Bodies. These orders required
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that such Government servants proceeding on
deputation basis without obtaining specific
exemption would be deemed to have resigned
from Central Government and absorbed in the
Central Autonomous Body. These orders are
contained | in Para 6 directing all
administrative Ministries and Departments to
ggt exemption prior to such deputation. The
respondents who were required to move such
propqsals have not stated whether they
actually sent ~ such proposals to the
Department of Pénsions & fensioners' Welfare.
The IMU was also created subsequently in
2008 Further, the IIMS headed by the DG
Shipping was also apparently unaware of this
requirement. In the face of such ignorance,
it is difficult to fasten the applicant with
the liability for the incompetence and laxity
of the -respondents. Even this awareness
appears to have crept_on the respondents only
after thé audit observations which resulted
in impugned orders No. ST-14011/8/2008-MT dt.
15.089.2016:

16. In any event, as Respondent Weo 3
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points out; -the Department of Pension &
Pensioners' Welfare withdrew this rale in-jts
orders ‘OM No. F.No.4/78/2006-P&PW (D) dt.
12102015 subject to the following
conditions being obeyed:

"Subject: Deputation of Central
Government servants to pPosts in
Central Autonomous Bodies- Review of
Policy.

XXX

2. XXX Ih partial modification of the
instructions contained in this
Department's OM dated I 10,2007, 3t
has been decided to allow appointment
of Central Government employees to
pbosts in Central Autonomous Bodies on
deputation basis without seeking
exemption from Rule of Immediate
Absorption, if the Recruitment Rules
for the posts specifically provide for
the appointment of Central Government
employee on deputation. This
relaxation will be sSubjeet "ty - the
following conditions: ;

Xxx
ii. Deputation as a method ' of
recruitment may generally be
provided in respect (o i the

following categories of posts in
the Autonomous Bodies.

XXX.

B): Posts in executive or senior

management level e post
carrying a Grade pay of not less
than Rs.7600/- in Central

Autonomous Body having very close
inter-action with policies and
programmes of the Government.

XXX,




31 04 No. 689/2016

d) Posts in newly
established/temporary
organizations ( upto a period of 5
years from the date of
establishment) .

XXX.

Vii) There should be an entry in
recruitment rules to the effect that
the exemption from rule of immediate
absorption is not required ror
appointment on deputation.”

17 A -careful: reading of‘ the  orders
and' the covering letter of the DoPT dt.
03.125:2015  would ‘suggest . that they\ were
considered and ordered in the context of
problems faced in appointment of Central
Government'employees to pests in Central
Autonomous Bodies on deputation basis

without seeking exemption from the Rule of

Immediate Absorption. The orders do not
provide for - retrespective effect in
specific. Lterms. If these orders were

considered to apply to the caselof deemed
deputationists for the . IMU, then the
following logic would apply by virtue of
the provisions of the IMU Act extracted

above.
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18, . I the: presert «¢case, - the IMU: is “an
Autonomous Body and the applicant is holding
a very senior post, initially as Principal in
GP of EKs. 10,0007« and &after obtaining 3%
MACP, in the HAG Scale. At the time when he
was compulsorily transferred to the IMU, that
organization was newly established and
therefore, a five year period .was available
in terms of the OM dt. 12.10:2015 &t ‘para.
Z{a4) (d) . In fany.  case; Para 2(ii)(b).
overrides all the other aspects and becomes
applicable to the case of the applicant from
date of transfer in 2009 to 2016 when he
retired. The Rule 49(i) provides the option
to continue on deemed deputation, with all
benefits due to a Central Government Servant,
to the applicant and similarly placed.
bersons. Therefore, it c¢annot be said that
Ruole 2(vii) of OM dt. 12.10.2015 has not been
satisfied. Therefore, we hold that this OM
squarely applies to the case of the applicant
and the objection raised by respondents based
on the orders of the DoP&PW of 2007 are not

maintainable considering that they have been
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raised 1in ignorénce of the orders of the
DoP&PW dt. “12,10:2015 wﬁich were communicated
Lo g1k Ministries and Departments by DoP&T in
OM No. 2/11/2015-CS.I(U) dt. 03.12.2015.

19, Qn cothescother - Hand, . 46 4t - 4is
considered that these orders do not have
retrospective effect, then we may make
reference to the orders No BT =
14011/8/2008—MT dated 08.10.2009
transferring . all the employees of the
Government Maritime Training Institutes?
hitherto working as deemed deputationists
5 T.IMS to the Indian Maritime
University. These orders refer to Section
49 (1) extracted above and set the
following - texrms.  and conditiens  after
consultations and approval with the
Department of Pension and Pensioners
Welfare, Department of Personnel and
Training and Department of Legal Affairs
vide their UO No.4/5/2009-P&PW (D) dated

13.1.2009, AB-14017/37/2009-Estt (RR)
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dated 6.10.2009, Dy. No.10618/09(A) dated
18.6.2009 respectively. These conditions

are as below:

i) The employees -shall stand
transtferred . to IMU along with their
posts on existing terms & conditions
on Foreign Service without deputation
allowances w.e.f. 14/11/2008 i.e. the
date of formation of IMU. The deemed
deputation shall continue till their
final absorption to IMU.

ii) 'The employees who opt for

absorption in the IMU, their
pensionary benefits will be regulated

as per - Rule 37-A ©f €CS{P) Rules .
1972.

iii) Those employees who exercise the
option to continue as Government
Servant till their retirement and do
not joein IMU, they will econtinue: on
deemed deputation till their
retirement.

iv) During the period of deemed
deputation, the employees shall
continue, subject to all rules and
regulations &8s are applicable teo

Government servants including
CCS(CCA) Rules, 1965. Their pay and
allowances will be governed by -the .

existing rules and regulations and
orders of the Government.

v) All the employees, till they are
on deemed deputation shall continue
to avail CGHS facilities and
continuous to retain or to be

allotted Govt. Residential
Accommodation on turn.

vi) The existing =~ Disciplinary
Authority/Appellate
Authority/Revisional Authority will
continue to exercise

Disciplinary/Appellate/Revisional
power Jurisdiction over all such
employees till they are on deemed
deputation.
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vii) The®IMU--8hall have full powers
and authority to effect transfer of
all the staff of all levels working
under it and will exercise control
and supervision of its staff working
against these posts.

vidd) The IMU shall forward the
proposals for promotion/confirmation
along with the requisite documents 1in
r/o the deemed deputationists to the
competent authorities in the
Government for approval which will
process the proposals in accordance
with the existing recruitment rules.
%) In respect of employees who
exercise an option to be absorbed in
IMU will be governed by the service
rules of IMU and hence the IMU will
fill up the posts in accordance with
the Recruitment Rules of the
University.”

20 . It 1is, therefore, apparent that
the respondents have obtained special
sanction/permission 'from the concerned
authorities under the Rules for Allocation
of Business of the Government of India for
extending the benefits of deemed
deputation without dbgctption. Lo - the
applicant and others of his category aftér
considering all- the aspects and | by
anticipating the contents of the orders of
the DoPT and DoP&PW in the general case in
2015 Therefore, ‘what' we find 4in the
,/-
S
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present cidse - 18  Ehat . the ;eSpondents
through proper ' authority, -approved “ard
incorporated terms and conditions for
deputation in their orders supra dt.
08.10.2009 which refer to the IMU Act and
could well be considered to be the genesis
of the more general rules that were later
issued by the DoP&PW and DoP&T in 2015 for
appliéation to deputationists in all
Central Autonomous Bodies. It is not the
case here, that the terms and Conditions
in these two orders are inconsistent with
each other nor does the general fule
gpecified in OM dt. 12:10.2015 refer ‘to
thie  .orders dt. 08.10.2009 ¥ order - to
concur or set aside. The. Hon'ble Apex
Court in Chandra Prakash Tiwari Vs.
Shakuntala Shukla[AIR 2002 SC 2322] has

ruled as follows:

"It is.then, an elementary Rule that
an earlier Act must give place to a

later, 1F the two cannot be
reconciled - lex posterior derogat
briori - non est novum ut priores
lages - ad posteriores trahantur

(Emphasis supplied) - and one Act

,
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may repeal another by express words
or by impplteation; for it is enough
1f there be words which by necessary
implication repeal it. But repeal by
implicatien ‘is. never to ‘be favaoured,
and must not be 1Imputed to the
legislature without necessity, or
strong reason, to be shown by the
party  imputing it. It 318  oily
effected where the provisions of the
" later enactment are so inconsistent
with, or repugnant to, those of the
earlier that the two cannot stand
together unless the two Acts are so
plainly repugnant to each other that
-effect cannot be given to both at
the same time a repeal cannot be
implied; and special Acts are- not
repealed by general Acts unless
there be some express reference to
the previous legislation, or a
necessary inconsistency in the two
Acts standing together, which
prevents the maxim generalia
specialibus non derogant (Emphasis
supplied) from being applied. For
where there are general words 1in a
later Act capable of <reasonable
application without being extended
to subjects specially dealt with by
earlier legislation, then, 1in the
absence ' of an indication of a
particular intention to that effect,
the presumption is that the general
words were not 1intended to repeal
the earlier and special legislation,
to take away a particular privilege
of 'a particular class of persons.”

Therefore, the objections raised by
respondents ~ froem  thig -aspect  @dLe . not
maintainable in any manner.

0 The respondents have also objected to

the selection by the Indian Maritime
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University din < 2012 --eof the - applicapt as
Director by converting his erstwhile status
as Director-in—charge teo +that of - & . Ftull
fledged Director. They have argued that the
applicant gdid. ~snot file his application

through proper channel but this has been

L]

specifically denied by the applicant. it - 0

evident that the applicant was working at
that time wunder the IMU and it cannot be
denied that the proper channel in this case

was the IMU itself which had indeed, received

the application. If the IMU did not forward

this' ‘application to the DG, Shipping, the
applicant cannot be blamed and be penalized
monetarily for lapses of IMU Administration.
Considering' that this event took place in
2012, even the DG Shipping and the Ministry
who were closel& involved in the
admiriistration of- the . University did rot
raise any objections and they scrambled to
invent objections  only after the 2Audit
objections were raised.

22 In the circumstances discussediabove,

it 1is apparent that the respondents have
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committed a series of errors of an
administrative kind and have, at the late
stage after retirement of the applicant,
raised a variety of technical objections to
the case of the applicant and have not only
sought/made recoveries  but have also
attempted to reduce his eligible pensionary
benefits. Several .frivolous arguments and
arguments based on ignorance have also been
pat ‘forth in - support of ctheir case. All
these aspects have been discussed 1in the
above orders and in the circumstances, we
allow this OA and grant éll the reliefs
including those of pensionary benefits
claimed due to the applicant based on his
detuwal  last pay "drawn 6n 31.01.2016 &at the
time of retirement. The respbndents are
directed to release all his pensionary and
other benefits, balance of leave encashment
and other dues along with interest on all
these ‘amounts at a rate not less than the
rate applicable tol delayed GPF payments,
within six weeks of receipt of these orders.

Bty . further "delays 'shall  be  subjeigt to
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additional interest of 12% on the further
delayed period. Considering the nature of
the matter and the manner in which the
respondents have dealt with it, we quantify
the costs of the applicant &t Rs. 50,000/~ to
be paid by respondents to the applicant

within six weeks.

- (Ravinder Kaur)
Member (J)

Ram.
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