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1 0.a.350.00701.2016 with m.a. 435 of 2016
CENTRAL ADMINISTRATIVE TRIBUNAL |
KOLKATA BENCH, KOLKATA |
No. O.A. 350/00701/2016 Date of order: 7 Mey, 4414
M.A. 350/00435/2016

.Present Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Admmlstratlve Member
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Alok Kumar Pandit,
Son of Late Lalit Mohan Pandit,
About 35 years,
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% A:Norfh,;East Frontier Rallwa_ g’i‘
»: “a,% dﬁhpura‘fian,gklﬂcuon,: e

,,,,, M, Dlstnc.'t- Jalpalgurl,
Ty i 7’36” 133 51
. Wi o $
3. ﬁ’xviggpnal Opé
F North- EESWFrennexermlﬁay,
' | ~ Alipurduar Junction,
District — Jalpaiguri,

; Pin — 736 123.
i |
I 4. Assistant Operation Manager,

; North-East Frontier Railway, :
: ;'i‘. Alipurduar Junction,
i District - Jalpaiguri,
| Pin — 736 123. o

S. Sri S.K. Majumder,
CS & WI, Alipurduar Junction
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2 0.2.350.00701.2016 with m.a. 435 of 2016 ‘

North-East Frontier Railway,
District ~ Jalpaiguri, i
Pin - 736 123, £
Working for gain as an Enquiry Ofﬁcer.

Ldgven sy e

. Resr{ondenﬁs
" For the Applicant : Mr. P. Majumder, Courl;isel
For the Respondents : Mr. B.P. Manna, Counsfel

ORDER :

T

a%?ﬁ-i’»w ﬁl{“:ﬁ"fﬁ i
.% _.haS’ approached the” 'I‘nbufal N .second stage
e ._semce by the
9 R @a_‘
i rehe m parf ular:-

1&

f from glvmg a.nyﬁ effect
§ andi/o ! HERUTpor et ch shﬁ?e*t dated 67,2012, the
3? pu horted ﬁnch s.of“theaEn{ujﬂ % '"c,_ e newgmz {13 'the pﬂ'ﬁg’%rtedmrder
= of i sm1ssal from service date@ 53] LOI2098" % _d order of the Ap}gellate

;‘5 Aufhonty dated 29015 "( IFDOLtedsorder -.“ea Rev1s1on_.Au hority
% dafed}5.2.2016 a%conmn‘éd; AN jj" ; " g A70g, “ARSP, A-8” , A2 add “A-
f{ 147 _erem "ﬁﬁﬁ” Pl i Y = ?“.’1 i i

‘.i [ﬂ | : Hef:

RIL ksAn order do g e_"‘ "éhénts and t:'acf;m"i‘ifi lem to
3produce all the,,x.eeo;ds‘%n i ? is _Honble Tribunal relatmg to
the 1ssua.nce“‘% the™ urp ais ‘ %f%s eet ated -396.2012, pl.-frported
ﬁndmgs of the ’ifr?ﬁu . Officer dated 19. 742045 5 plirported jbrder of
diSmissalf frofhuservice d ted 15.10.2014, the"hu .‘d'ffedo‘?tde;ﬁgof thefAppellate
Authontyr!édatedk‘% 2. 213‘f5 and the purported ordé tite Revxsxonazy Authority
date‘}ataOS 0& 26 1&1&3 contained in AnnexurcﬁQA_B” Artnexufe “A- P “A-8”, “A-

12” and, %“A 141;‘ for be1ng~quashjéﬁd Bnd /'" r set asmle!'by thls,l-‘fon’ble r1bunal

By, LN
. An’ Brder dﬁe,gssuc by"az% titig théa‘Resp “each of them to
reinstate the ka‘pphca.ﬂ't:z--,m his service alonw a.ll back wages and other
consequential bcﬁe%_s byﬁf‘fgﬁﬂngzh:mvamn‘duty unng the period of removal

from service. Hiogs:

IV. And pass such further order/ orders as to your Lordshxp may deem fit
and propcr ,

2.  Heard Ld. Counsel for the applicant, Ld. Counsel for the official
t

respondents as well as Ld. Counsel in M.A. No. 435 of ?2016, in which an

application has been made for impleadment as privatfe respondents No.

6,7,8 and 9 in the array of the pending O.A. No. 701 of2016.
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3 0.a.350.00701.2016 with m.a. 435 of 2016

‘

The applicants in M.A. No. 435 of 2016 have also ?eferred to O.A.
No. 719 of 2016 filed by them which, at the time of filing of the M.A., was
pending final adjudication in this Tribunal.

3. ' The applicant has primarily relied on the orders of the Tribunal

"dated 13.10.2011 in O.A. 62 of 2011 wherein theiapplicant had

approached the Tribunal in first stage litigation. ’I"he?iI said O.A. was

disposed of with the foIIowing directions:- 3

§

'

“11. In conclusion the.orders ‘passed by the»DlsCLphnary Authonty and the
orders of Appellate. -Alithority 1fnpos1 the pumshment are quashed and set
aside. Liberty 1s~granted" to liE 01 lln to record a finding on the new
charge only.if the a %Eﬂmha ‘heen pu? tdl?ig}tvl f same;dunng the enqu:ry
and he 1sngivenwan¢opportunrty to represent agauns c .a finding if recorded in
accordance 1n ‘l% Tt will be open_ for _respondents t 3 lace‘hn%s;under deemed

ion,, Wi '- 1'r‘e't.her contentxon‘s ra1s d by learned
}: el eikept open. We ‘havk, ndt expressed
1 [ itAOP other qu h apphcant, 1 e%ntlﬂed to
conseqﬁentlal benefit§:"1f, D 1smp iéuﬁgb ' prceeds fiirthet,the Tapplicant
shall@)operate THiB. exerdise e fcoh £ Sithin#three monthsjgoP th%ﬁtrecexpt
‘bf the]’haérder Costs% bT'e ﬁy‘ 5 D]

<o

TS R
"
m. '

%anuﬁed g‘tﬂéiupe s one

¢ —:et asule ﬁmcli 1 of

The aﬁphcan‘ h&s f“rthe;:

A A,
setting asade t 1€ charges at- J
55% 1‘&‘- Fj‘-

disciplinary authorfty,e wasj hmm,tedn
-~ *a,,

charge which is ABti

authority had to only record his ‘ﬁn"d‘mgsafer consider}ing the findings of
the Enquiry Officer and, after giving the applicant Ean opportunity of
being heard, and, to decide thereafter as to whether any punishment
should be imposed upon the applicant with respect tof Ar‘ucle of Charges
No. II. That the d1sc1plma.ry authority’s actions m fraxmng a fresh

chargesheet in respect of Article II of the Chargezs. along with new

SO ! YO | SR
AR
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4 0. 350.00701.2016 with m.a. 435 of 2016

allegations were illegal and arbitrary and smacked of i}iolation of the
orders of the Tribunal. i
4. In O.A. No. 62 of 2011, the applicant had approachfed the Tribunal

for quashing the orders of the disciplinary authoriti? imposing the

- punishment of stoppage of increment for three years f_with cumulative

effect and that of the appellate authority enha.ncing; the penalty to
dismissal from service. While deliberating on the said OjiA., the Tribunal

had identified the crucial questlon/lssue .to be adjudwated upon,
- ,‘ . r:é. «u«,
Bkt ’h d’s ci‘f:“éuzrara dated 2.1.92 barring

- -%F '@"’#,

compassmnate ap%’%ﬁtment to children of secondgvinfe is Sustainable in’

e A N
é‘.h;.if‘ S ) % S B T
o] wa qg;@, T
Se tlom 1650f the Hlndu ] arnage Act

_y:
1.

fer s

7liani (supgg,), Jn@e)tia

. J -:whféh 'g)rowg} es that

compassmnate g {fotntment %axmotgbe«offg;e% to” gi'uldﬁ';n f m second
i “i '::xz =y “"*‘ﬁ’ N y
marriage, 1f p%rmlssmn has%Z inot,t beeéti * obtz‘a’lpne'

accordingly.

b3
W‘Wﬁ '

Accordingly, the only 1ssuemﬁﬁm;n;to be.adjudxcated in the
instant O.A. No. 701 of 2016 is whether there had Q,gen any procedural
violation when the respondent authorities renewed ti'le proceedings and
imposed penalty on the appllcant given the liberty whlch was granted to
them in O.A. No. 62 of 2011.
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5(1). The order passed by the Tribunal in O.A. No. 62 of 2011 is

;;f henceforth analysed in further detail and the followr{ng is inferred
therefrom.
Vide the said order:-

(a) The orders passed by the disciplinary authox_"it;iy and appellate

|
authority were quashed and set aside. j

(b) Liberty was granted to the disciplinary authorifty to record his

findings on the hew charge Such hberty was granted provided

! ' the apphcant hadryht‘aggﬁ %ut_,;

-

I a.ndwhe ha ;-%‘een given an opportumty to ﬂﬁeﬁresenﬁ%%amst such
J . .

i 3‘9 k. _,?,"“ _.'A e 3

{ 2 find? - B %

i EENE P %L E L OF B g %k

}, L)Th J',respondnts werey at, liberty tofplace the ap’fi’ggan under

Ta™ Counsel for theaa
e I ool

. e Gt 2

—————

—

into the merits of the remammg' Brticle of Acharge and had also granted
liberty to the respondents to record their findings on the new charge.
5.2. Admittedly, the respondents have not comprehended the orders of

' the Tribunal in its entirety. The charge at Article 1; was quashed by the

Tribunal. When the fresh memorandum of chariges were issued on
6.6.2012, consequent to the orders of the Tribungl dated 13.10.2011,

however, the respondents once again resurrected -;the earlier charge of
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1

applicability of Railway Circular dated 2.1.1992, w};ﬁch prohibits"

H
C i

compassionate appointment to the son of the secorfd wife, if no
permission is taken towards the second marriage. Hence,‘:}, the findings of
the enquiry authority on Article I of the charges |18 dlscounted

‘accordingly with the finding that the respondents had no‘ rlght to reopen

:

a charge quashed by the Tribunal. ;
The second article of charge, however, is relevant g,as not only did

the Tribunal allow the respondents to proceed Wlth the charge, but also

give them hberty to const%eﬂfﬁgls agia{ngv Y

charge is extracte&rfr m the mernorandum of char’ﬂ@‘s %atedgb .6.2012 as

i .7 i % o "!V.m ! @ .¢:
under:- ¥ %; ;’ ' . ﬁ*‘ %
7{ . i3 :‘3_ SO 'E%
2 e ¢ & h
"‘”’m " "O;8TAD 'A-. FORM NGTs %
;‘ J;zjjf‘ ofantush of 8 sheet Wﬁ" y\{%
F A fhetRS (D }Rules 196
Sc;gl 4%1 - Mt
4 s ‘ ; (ANNEXURE)
b : SR

INCB was appbinted fto the
jonate ground after medical-

PanmaKhalasx Helpe# under
-104-4-1“9 g an&i:salubsequently died
o '," !

Lt

.decategonsa of hisafz ' 7 '0 : ':
éSE/Sl@d/NCh—v?hojr.étlred “ﬁ“%‘%ly on 09
ot 15- 09-5006 "a,# e ‘ ;
ra; N Wy A N, il

7‘ Sn\%lok g@'Kumar *Pandit, Gatema.n,,f nder ,{I*JNCB' at tﬁe time of
appomtmen%an Ra:]ways susﬁ“rmtted-—fam'fa declaratlon ofgﬁm fatﬁer late Lalit
Mohan"Pandztu‘__s Ex-em‘ployee,wherem”;j.‘.‘ ppears* s:é,tﬂe name of the wife of
ex~employée i.e. togther oft Srif Aloki Kumg A Pandit i isASmt Jah Pandit which
was signed by%§n % sumar Pandit on 29 S, 20 . Onjthe other hand, Smt.
Gita Rani Pandity,Carriage™ alashi_ under# /C& ’ﬁ[;N B has declared in her
family declaration Torsthe year 1999 rnennonmgﬂSn Alok Kumar Pandit as his
son. But Sri Alok Ku?nwar?&Panmtwdxdﬁnot"‘"%"nng the fact to the notice of
Administration before his appomtment in Railways on 16.6.2001. Rather Sri
Alok Kumar Pandit declared in his family declaration ,w1th inclusion of two
sisters viz., Sabita Pandit and Arati Pandit as sister w1thout indicating the

name of hxs parents.

But these two girls name neither declare by the' ex-employee (Sri Lalit
Mohan Pandit) nor Smt. Gita Rani Pandit as their daughter. Thus, from where
these two girls become sister of Sri Alok Kumar Pandit? Thus Sri Alok Kumar
Pandit has given a false declaration in order to secure a job in Railways thereby
violating RB’s rule circulated vide letter No. E(D&A}J92GS/4/3 dated 20.07.93
as well as willfully for undue advantage which proves his lack of integrity and
acted in a manner unbecoming of a Railway servant:and thus violated the
provisions of 3.1(i) and 3.1(iii) of Railway Service Conduct Rules, 1966 »
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The enquiry authority deliberated on the same and his assessment

on the second Article of Charge which has been includedj' in his enquiry

]
:
2
H
¥
v
i
:
i
*

“REPORT OF THE DEPARTMENTAL ENQUIRY INTO THE CHARGES FRAMED
AGAINST THE CHARGE OFFICIAL SHRI ALOK KUMAR PANDIT, GATEMAN
UNDER TI/NCB/N.F. RAILWAY VIDE MEMORANDUM QF CHARGE FOR
MAJOR PENALTY ISSUED BY ASSTT. OPERATIONS MANAGER/APDJ VIDE-
NO. CON/OP/VIG-118 (2} DATED 6.6.2012.

report dated 19.7.2013 is reproduced as under:-

ﬂ o,

B. He staterxient ‘
fthe néuzucle of ch.

et/ ;sbehawoﬁwsuﬁport of
ISEeShiT Kum :Pandit, Ggraté‘mm’*under_
“'a.p)pomtmén‘ tin Rallways subrmtted nfarmly
[ .'t‘asﬁmir'EmpToyee wherbin_it appears

theﬁ the name oiL*the mfeaofﬂéﬁEmpl ) 1‘%1 :;;?otger ofnSh;éx .'I\Clok ﬁg%w ;%ndlt
edby SHifiAlok Kumar “Pandjt on

fis Smt Anjali Pﬁﬁalt wh:é"ﬁ;,; A,

29’15;2000 in the l& 5 shéetdo txonai.WE are 4spector Srnt Gxta§Ran1

% Pandit, Carriage ﬁnd'é?.: C&W'f CB 1 & detlared ggwher family
d%clar‘zmon for the gt o ' M "Kuma.r Pandit as his son

3 LwhieE Alok Kuma.r :'u ’, s btice of Admmm%tm&efore

this appomtme W ;rMShn Alok KumargPandit

‘aeclared amﬂ%‘ eclaf i6ning J mothers ng

mserted a.tne o tw ssisters vﬁ -Sabxta P
\m out ﬂlmc{ung

_if status “of his fath“érﬂbate»bah 4§

na?;nes of his parents.

k .f;-But theséf &vo gxrls “frame neither.det ared tﬁ:ﬁ'ex cﬁ{ploy (Late Lalit
MohanéPandit) and Smt: uGita Rani Pandit as‘ﬁfé‘n* daughtér. Thils from where
these twoggxrls 'ﬁe&ame"slster,of‘shn~AIok~Kurilé.r'Pand 7 Thus.r§fm Alok Kumar
Pandit has® gwen a'false decla.rau"‘n"uh ordér to securé’a jobdh Railways thereby.
violating Rai Boartis, rule circulated vide<Tetter 8"4 E(D&A)92 GS/4/3
which proves hisHack of mt"@hty‘*and“"“ &ted in_ge#flanner unbecoming of a
Railway Servant ancﬁh”ﬁsw\uolated the provision# T 3. 1(1) and 3.1(iii) of Railway
Service Conduct Rules, 1066 P BT

The Enquiry Officer concluded that the seconcfi Article of Charge
was partially proved. The applicant/charged offiéer was given an
opportunity to respond to the said enquiry report al}d the said defence
was duly taken into consideration by the disciplinéry authority, who,
however, did not accept the defence of the applicant/ ;Charged Officer and

passed an order dismissing the applicant/chargéd officer from the

o
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respondents’ service with immediate effect. The orders of the disciplinary

authonty dated 15.6.2014 (Annexure A-8 to the O.A)) is: reproduced as

below:-

AT XA Ar e

“ N.F. Rallway

St T S LR, TR

Notice of Imposition of Penalty under Rule - 9 of the RS (D&%A) Rules - 1968

No. Con/OP/VIG-118(2) Date 15/10/2014

Place of Issue: Divisional Railway Manager (Optg.} APDJ 's Office
N.F. Railway/Alipurduar Junction :

’al

To

Srl Alok Kumiar P r;c 7§
Gatema:_l\zuhdgr 'I:I%?

c’?iarged vide

{f&}n _ &J [66:2012 and;agked to“%,efend the
char esAeveled agains! 'y #Which was dcknowledge by CO
g 6.2 t -.mge%fﬁ& ‘;f;s is déferfgé aga}%:st the
J ‘5 _Bu d;‘efié‘ngr B¢ C@'-w' ¥ found unsatxsfaé&ory by
370 e Aks ﬁ u}te ?é%n"’Swa $Kumar M’a‘?t?mder,, Chief
I Spectoﬂﬂes W jﬁ’@ {tﬁd,sstﬁamme is :eporg’“‘—f copyiof the
gﬁpphedwvzd'- NOz2G MG j dt 23. 07’:’2”013‘@ CcO

Sta.ﬁgn& Welfare
i report was also

f forﬁ; represenifation if .any ry fert rOn 07.‘1'15”8r 201’3 CO
¥ submitted his represéhtation’ 3 : =
Lofe o, '( r@w’ﬁ
?él K a N I i;’.‘;l‘j
%n going throu ggqnce the enqu' rysreport

mthe refioragtiunt of Ghars
Bubmitted b .“e enq ?)?%ﬂé T et Epted Rep esenté"tqon of CO agaimst the
ehqulry re:ﬁ‘y rt is’ ~'ot 'e”%ptable on folIowmg gr%%m B “'\»

Sn’%Alok umﬁ«ﬁ’ d1 #Gateman under TI/NCB*id b g§ the fact into the
notice of the Railvay Administration that he#¥as.the §Sh borh fromisecond wife
of his" ‘father“iate Lalit };\dohmmmer he-ffad show:rf‘ his sfep mother as
his mother supt essmgi{s *welluas, g1vmg=suctﬁ;falsc declaratxodr whxlc filling up
forms for CGA (Compassmnat@ é‘round Appbmtmg

,,,,,

No. 3(1)(i) and 3(1}(n1)"61’:rthe Rallway Service Conduct) Rules, 1966 and as such
Article-I of charge sheet, to therextent:of§ich charge, is proved

Sri Alok Kumar Pandit, Gateman under TI/NCB made following two false
declarations at the time of initial appointment for securin’g Railway service:-

1. He made false declaration that Smt. Anjali Pandit (1 e first wife of Late Lalit
Mohan Pandit) was his mother.

2. He made false declaration in his family declaration that Miss, Sabita Pandit
and Miss. Arati Pandit were his sisters.

Above two allegations against Sri Alok Kumar Pandit are established and

thereby Artile-II of charges are also proved on account of; followmg -

{i) In terms of para 6(G) of enquiry report submitted by EO it appears that
against the examination of EO (Q.9] he (Sri Alok Kumar Pandit) clearly
stated that “my mother did not prefer for family’ pension because there
was a gentlemanly agreement in family discussion during the lifetime of
my father that my step mother would occupy ancrl enjoy the properties at
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Bachukamari and also receive the family pension and application for
appointment on CG in Group-C poest would be submitted by the father in
favour of me and it is pertinent to mention that none of)my step brother
was having minimum qualification to become eligible for Group-C post.
Thus it proves that the fact for eligibility criteria for getting
compassmnate ground appomtment was known to him and he has given
impression that as if he is the son born from the 1% wife Smt. Anjali
Pandit and even not indicated Manik Pandit and Hiralal Pandit his step
brother or born by the wife Smt. Anjali Pnadit and clearly signed himself
aga.\nst the family particulars of the Ex. Employee column on 29.5.2000
in scripting “The above particulars has been explained by me”. Hence his
involvement in family dispute to have the Railway job cannot be ruled
out and above facts prove that he made false declaratxon that Smt. Anjali
Pandit was his mother.

(ii) After verification of all records of his father late Lalit Mohan Pandit and
in terms of Para 7 of enquiry report submitted by EO it is evidently
proved that Sri Alok, Kumar--Pandit gave false declaration that Miss
Sabita Pandit and‘Miss Arati Pandlt were: “his sisters. In fact no such girls
ever emsted and l.t wa . aq%ccptedi tﬁ‘CO durmg the coursc of enguiry.

Considering” all aspEcts f application of gn
Sri Alok’f Kuma ..'}g_aﬁdlt Gateman under TI/ NC ds indulged himself in
fraudulent act bf,- iving false d cla.ratz . Thus Sri kgﬁﬁmar Pandit failed to
maintain ¥&hsolute mtegn ed*inBasmanner UnBecoming .of Railway
Servant anﬁlr thereby vmiﬁed R\?ﬂe No 3(1)(i]}ian 3(1)(111) of thm%,ﬂaﬂ y Services

(Conducw% Rules, 19668 % § § f 7 ¥

fflcncem‘?b meet &ﬁéﬂdho}' i

gorde%;‘; ‘ i ﬁ

:éestabhshed that the CO,

’j’ “SU%OR Kum Pa i, O
! RalWéy Semce T

) & y EERY Lol }F? # o é* )
An appea.f 1ffany ag‘a.mst the above orders ﬁes to“ M#APDJ (Nﬁfﬁ Higher
Aut.hont;?’) pfrobxded thé@ same is preferred vnthm 45 agays ffom gﬁ’e date of
recelpt of th:s rder “. : ra

Copy ti“‘q, 1"‘& j{ e 5 f}" , "“‘f Mgf‘
1. DOM /hPDJ Sl ** “ur "4,,;{‘{ + r""# E &
2. DRM(P) / APDJ N?Gmkmd mformatxon and necesSary ;gtaon please.

e .S't- W
“9&'.-:1-. _ i SN et

" Por DRM(O)/APDJ”

At this stage, we deem it necessary to analyse ’ghe reasoning of the
disciplinary authority as follows:- '

(@) That, the applicant did not bring into th%e notice of Railway

Administration that he was actually the soé’n of the second wife

of his father; the latter having retired voluﬁtarily on 10.3.1999,

f

expired on 15.9.2006.
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(bj That, the applicant has shown his step mother,;who is actually

the first wife of his father, as his own mother while filling up-
j

i

the forms of compassionate ground appointmen;’t.

{c}) That, the applicant had made two false declaraﬁions at the time

i
of his initial appointment with the respondent é:iuthorities:
(i) That, the first wife of his father, an ex»ﬁzemployee of the
respondent authorities, was his mother;
i

(iij That, he had two s1sters Ms Sablta Pandlt and Ms. Arati

gullty oﬁqﬁctmg ina
wolatmgggﬁle 3(0)()

,r

H
ke

of th'b dlséphnary

well a§, .'l"'
%s. v‘(‘ ﬁ%‘"" 3 J -‘” ();
authority " s%{ld *a,bemg aggﬁ“e‘%red,, the,?a"phca.nt 'ihas ‘jfép?o ched the
B ""’f F} ou ¥ - ﬂ“' : )
Tribunal in thegmstanf;‘gnglh %’tﬁhcatl =g ek

AT

o i - “ﬁ#
Fg R -
the averment that a fresh memorandum of chargeq was issued to the

applicant on the basis of the liberty granted by the Tgibunal in O.A. 62 of
2011. That, a proper enquiry was set up by the disciplina_ry authority
and that the disciplinary authority, having conﬁned himself only to the

new charge, 1mposed the penalty of dismissal from the Railway service.

The respondents also brought into hght the fact that the step

mother of the applicant, who is the first W1fe of the ex-employee of the

I
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TR B e BT, s, oy

respondent authorities had filed an O.A. 719 of 2016 praying for
compassionate appointment in favour of her own son Spn Pradip Kumar
Pandit.

The respondents have cited a number of judgme%mts with regard to
the non-eligibility of the ward of the second wife towar;%ds compassionate

ground appointment namely:- ‘

(i) Judgement of Hon’ble High Court of Jhérkand in WP (S}

No..4461. of 2008, WP(S) 1083 on_2010 in Basanti Devi’s

é1§4 3& Mz,vf - “Prakash v. UOI &

fﬁz;“«

LY

case 1c:md W,P(S)%& 1@%0

ors. o ¥ _
(ii) Orders in OA.'. 97 ‘of 2012 byuthe coordma;g;}Ben@:h of the

:Jééa.l;tsﬂiﬁ"‘ >§ ‘):5‘ :

' "_fin'-ozo i‘“’scdg 661

'if{the case of,.t,hfém”ﬁpl}k R .‘ .- e nml,arl }eq;ed that the ratio
Py, R :3 1

by

n%;furshotf'am K‘umar, as referred to m;,Basanti"xDevi (sufra} fails

L3 % ':%"e. ¥
: %gor&the d'ase -of xﬁ’e*apphcamﬁ” b i r y
The Tritit é%al *M%A. No6s) of 2611 Thad conﬁuﬂs‘}vely applied the
M

i
_ﬂ_;*

: e
ratio of Y.S. Adhdme, (s%t;pra)?’"“xalliani“’(ﬁ' wﬁf"x@otin (supra) and

o
Mithilesh Kumari (supra}%and hW 1d that the Tr€ibuna1 is bound by
the said ratio in dismissing the circular of the Railwaj}.'/ Board of 2.1.1992
that refuses compassionate appointment to the wardj of the second wifel
of an ex-employee of the reép()ndent authorities. T?ﬁere is nothing on
record to substantiate that the respondent authorit%y have approached
any higher judicial forum in challenging the deciéion 9f the Tribunal and,

hence, we do not deem it fit to enter into or to I%eopen the issue of
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entitlement to compassionate appomtment by the ward of the second

~wife at this stage. Accordingly, we do not consider it necessary to delve

into the applicability of such citations as advanced by the respondents in

support of circular dated 2.1.1992.
5.4. The respondents, however, have averred robustly tﬁat the af)plicant
had made false declarations in order to secure a job \Uiti’l the respondent

authorities. This is in clear violation of the Railway Boarfd’s circular dated
;
20.7.1993, as well as willful default with the. purpose of gaining undue

ff?sgla’ck%f“ﬁ mtegn‘ :and actions in a

‘;'.lu

manner unbecom;%‘g of a Raulway Servant in \nolatwﬁ 1

tfnduct Rul'éwg ']i966 Suc}‘%’ifalsehood resulted in the

Y AT
9 e~,‘g'\. e

was ‘*upheldA by

§ e 3
subsequently !

‘# L, g S : A | f

% La,ﬁdagls well s tﬁed;,.—‘-"“ AL THE g _,_‘._lﬁbébgﬂgn"7§ ‘not in cﬁﬁsongance

_ _'notr sanctify.the game

’ % ol i | ‘. ?

The prmmple of ~sS“b'IﬁmFu' dtmie ) "‘_;,; 'pus"’ :}mely, a foul%ydatxon
o Y i

p"! hcatlorﬁm thé? instant
: W

.:i, “k " .
being removed tl}fe superskiructure falls, has {,'

%, & .
0A. A pe‘rag,onk*hav’iifg doge “’Wreng Mf ake aévan- ag;fof his own

3&. f}" k“ '?:*" ..ré“ii '?' ‘
awz jto rhiteate ,,m‘é lawful trial by a

wrong and plead \ﬁar%of é\lny:aj
“'fm “"’"h r”_t;a"‘ i #,jﬁ'f
competent Court. In‘«such 8" casew»the‘**legal maxnn Nullus Commodum

¥ Yo
Y —

Capere Potest De Injuria Sua Propna is squarely apphcable The persons
violating the law cannot be permitted to urge that thelr offence cannot be'
subjected to inquiry, trial or investigation as held 1;in Union of India v.
Maj. Gen. Madan Lal Yadav, AIR 1996 SC 1340} and Lily Thomas v.

Union of India & Ors., AIR 2000 SC 1650. ;

It is a settled proposition of law that, where an applicant gets an

office by misrepresenting the facts or by playmg fraud upon the
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competent authority, such an order cannot be sustainefd in the eyes of
§ .
law. “Fraud avoids all judicial acts, ecclesiastical or témiporal.” as ruled

in S.P. Chengalvaraya Naidu (Dead) by LRs. v. Jagaisfmath (Dead) by

LRs. & Ors., AIR 1994 SC 853). In Lazarus Estate Ltd. v. Besalay,

1956 All E.R. 349, the Court observed that without efduivocation “no

' judgment of a Court, no order of a Minister can be allox%red to stand if it

has been obtained by fraud, for fraud unravels everything.”

M»El ;uncial Corporation v. M/s. GAR
bl 2 e o ™y

In Andhra Pradesh Stqi
,}n r.y CAIR 199%F SC;2151 and State of

Re- Rolling Mtus,ﬁz
# y;,f%g(15994) 2 sccﬁQsz d has been
' —%*

shoul_d no{a@ct to pre'
ﬁ* E. :
obhged ‘t%mdo justlce by

Ll BERE

_ ‘:‘z' .t L4 4
o i‘q E:
. “u1ty is, also,

( il

to prevent«*ﬂ the law E@'omm‘l‘fe i
_ A =

evade law

% In Smt. Shrtshtl Dl

1555,%& hasli:eeﬁr{l.:held?‘under -~ “Fraud an!ﬂ colfﬁswx} wtlatefééven the
k £, A g o
most sol %n proceedings in“any, ClVlllzedeySteI{l of'uhrlsprudeﬁce Itisa
%' if‘ L 1 ._ .‘,'-; J#‘L
Ty g L A
oncept descr1pt1ve of, hu ah 2’3 duct e v‘ A 4 L
R T o LA

In United India I”nsurarwzci Co!ztpanyitdfv. Rajendra Singh &
S

Ors., AIR 2000 SC 1165, the Tribunal had observec\;- that “Fraud and

justice never dwell together” (fraus et jus nunquam cohc;iézbitant) and it is a

pristine maxim which has not lost temper over all tilese centuries. A

similar view has been reiterated by this Court in M.P. f!ﬂttal v. State of

Haryana & Ors., AIR 1984 SC 1888. ‘ ;

\
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e b h e, »
VT ARLN N mpases

Accordingly, as the applicant has not been able jjto successfully

.establish that his actions were not fraudulent or that ﬁe did not take

recourse to falsehood in submitting his false declaratiOnss the question of
procedural violations of the respondent authorities, \;;vho had acted
strictly in terms of the directions of the Tribunal, will not ‘e of assistance

to the applicant at this stage.

5.5. It is also of interest to note that the‘applican’é’s own mother,

namely, Gita Pandit, was emaloyedias a Carnage I{hala31 with the

N 'z

‘f

respondent authorme “*ﬂ&hen the a phcant‘*ha?; u ght ‘appointment on
p ,;gs,, Pl

Hy,
compassxonatewﬁounds In %etﬁﬂi’e@p -'cant had fnever d1sclosed his
s g *

M« f‘

. |;v~"| s ""':"‘np lig:
‘e hat ﬁgé‘éferred an #« A% seeking 3

H to An;ah Pagait:

%a a"# ’%’5’“
% 4 f@" PR :
In this %context 1tgbecoifxf"es relevant to examme thek’cauaé
"% *sx S e ,
e

decisions taken 'lf any, hn‘- Q A. No. 719 ﬁof:;&ZGan and an
'~3 s M"‘ TR
preceding the sam«e R%ference 1s ma" e to the daifly %e‘rs of the Tribunal

,;,,*w"

and also to the reply ‘of the,respondents to, @*A?‘No ’7 19 of 2016 filed by
Smt. Anjali Pandit & ors. It is noted here that the apphcant Smt. Anjali
Pandit is the first wife of the ex-employee and the _etep mother of the
applicant. The said Anjali Pandit had initially approacf'led the Tribunal as
early as in 2012 vide O.A. No. 933 of 2012 which j’?gavas disposed of on

26.6.2014 by the Tribunal as follows:-

!
:
“4, In such view of the matter, since the respondents have already admitted

the claim of the applicant, with the consent of the parties, the O.A. is disposed
of with a direction upon the respondents to conclude the - disciplinary

ot~

>
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proceedings initiated against Alok Kumar Pandit expedmously preferably within
three months and based upon the outcome of the proceedings, to consider the
case of applicant No. 2 for appointment on compassionate ground and to
intimate the result of the same to the present applicant w1th1n two weeks from
date of outcome of proceedings.”

;_

While passing the orders, the Tribunal had r;oted the family
declaration given by the ex—employee of the respon;;‘:lent authorities,
namely, the father of the applicant on 20.5,1989. Althoi;agh the applicant
had claimed that his father had married his mother 1n 1972 the family
declaration dated 1989 refers to_only one w1fe, na.xpely, Smt Anjali
Pandit and in a total vanance w1th. t% gttruth themapphcant Shri Alok

|
‘,';‘" mf‘"*&,
Pandit ﬁnds eme rttloi?{:% the 'son of theé™a; pf?

rwﬂ:h no specific

from

adn %

;
1
.

' ‘on“ "‘Shgl Alo?__ Kumar

e {“,& )
_fa. L] E-d
compasslonate gr'" nd w.e.f.

. A*‘"“"'T :559 ;"“

16.6.2001 an‘a ag'“‘*zthere gi@n‘o?aﬁe “thore tha,n 011&4"
‘“w-.. _ i

appointment aga.ms"t’csoﬂglf &—m‘a/medm‘ally 1nca‘ Amfated employee, the
%vw;“__, '

TR ot it SN

prayer of Shri Pradlp Kumar Pandlt the son of the ﬁrst wife, was turned

compassmnate

down by the respondent authorities.

Smt. Anjali Pandit thereafter filed O.A. No. 1650 of 2014 being

aggrieved with the rejection order of the respondent iauthorities and the
{

Tribunal disposed of the same on 4.12.2015 directing the respondents to

i :
consider the candidature of Shri Pradip Kumar Pandit for compassionate

appointment, if he is otherwise eligible, within a speé_;iﬁc.period of time.

FUMInT o
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t

While issuing such orders, the Tribunal deliberated asf to whether Shri
!

Pradip Kumar Pandit was eligible to get compassioni'ate appointment

despite the fact that Shri Alok Kumar Pandit, who is thfe illegitimate son

of the deceased, was expelled from service. No conseql.fent orders of the

respondents are on record.

TN a1

The applicant, Smt. Anjali Pandit and others once again
i

approached the Tribunal in O.A. No. 719 of 2016 and ihe said O.A. was

dlsposed of by the Tnbunal with! %:heiollowmg dlrectmns -

‘%gﬁ;% i ia%,&';'f:izf

“S. 4bare perus of the order supra would ini* ex‘phcably 'demonstrate that
the d1rectxon 61&1s Tribunal uponste ngondents, in the eaﬂler O: A to consider

the case & E‘fhe,apphc:mt “a’fp‘ 5?% """ %gwen a c&mpleteigc;%bye
& k" 2 . . %

K b g B -8 3 é ) ; Pf ‘é‘e 'f

4 “Ehe respond s%have n% fa :c‘ efused st "éons1der h"ii case ‘on weird,
uhtenaﬁ%”‘and fnvofws grou %;% f' g P g S ‘-4
= B i X L i &
? } " R i Ly ﬁi
i The tenor jG ‘g

apphcanon of m'd e _" s

ey

E The respd f"dents were' s% i
Ni ait was#a 3§
a A

i} xx.syﬁ%’ndn

POREY ok s i T
o €

e

. ~:1

. 82
5%
:;‘?F

e ox: a SALIn

?:msmterpretﬂfg&% sr of thie TR IaTe agfed,

4, Con”éeque thelO.A., is allowed withfa® ip# t10n tbm conmdcr Pl'adlp

Ktmar Péifndl{ res%huunﬂ%;ammelled by earlier ¢onsitieration, ahd wit#issuance

of appropnate d"rder »331113 3 months from the ate of‘z"gommﬁlmcaéon of this
7 N i

ordef"“ ig,. :»f'
i b

"‘v

*‘m
Shri Pradip Kumai‘i‘ andit"“takmg to.d.cons1derat10n the fact that the
LT

msﬁ
respondents were bound to Considerth of the apphcant on merit,

when Alok Kumar Pandlt was dismissed. |

The respondents thereafter filed an M.A. bearingf No. 165 of 2019 in
which they prayed for extension of time for imp_'iementation of the
Tribunal’s orders in O.A. No. 719 of 2016. The sai{:l M.A. is yet to be

finally disposed of and has been listed for consideraticén by the Tribunal.
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Accordingly, the scope of Shri Pradip Kumar Pand.?it’s appointment
3
remain alive as the respondents have reportedly not che;illenge‘d the said

orders of the Tribunal passed in O.A. No. 719 of 2016 in any higher
{ <

. forum.

“The claim of the applicant in O.A. No. 701 of 201;6 have not been
substantiated either in facts of on law and, hence, this ’ﬁribunal does not

consider it necessary to intervene_ in the orders of f‘dismissal of the

respondent authorities’ as no v1olat10n of procedural Justlce or natural

' i Ll Las % o :
justice have been estgbhsh”éd t 1 erem Further,ﬁollowmg the ratio in B.C.
Chaturvedi vs, Yrtton of Indiax&zors, , (1 995)@ SC6.749, it is
ﬁ ‘~.f‘ B 1 i ;I q&’ M‘?‘r

Na.* % .
h wpphcantvsrhave not been
& ;e R

‘L

a.w"" &%tlce, bﬁl@l&t’%)n of

estabhshe that the ;‘ |

statmtoryaregulanons v1t1a d@b:

6. | A

435 *«:zof 2016 whe*f"ém,% i i fptl’fé"i'shhad prayed for
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