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Coram : Hon’ble Ms. Bidisha Banerjee, Judicial Member

Hon'ble Dr. Nandita Chatterjee, Administrative Member

Shree Ashutosh Dutta,
Son of Late Kashi Nath Dutta, 
was working as Sr. S.S.A at SRO, 
Howrah,
Residing at 63/1, Dakshinpara Road, 
Kolkata-700 036.•J
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2. The>ssisfa‘rrrPTF^Corh1riissioner(Admn), 
Employees P.F. Organisation,
(Ministry of Labour & Employment, 
Government of India),
D.K. Block, Sector-ll,
Salt Lake City,
Kolkata-700 091.
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3. The Assistant P.F. Commissioner(Admn) 
Employees P.F. Organization,
(Ministry of Labour & Employment, 
Government of India),
Sub-Regional Office,
Howrah, 22G, T. Road,
.Howrah - 711101.

4. Regional P.F. Commissioner-1, 
Employees P.F. Organization,
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Regional Office, Kolkata, 
Bhavishyanidhi Bhawan,
DK Block, Sector-ll, Salt Lake, 
Kolkata - 700 091.
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5. Regional P.F. Commissioner-ll,

O.C. Employees P.F. Organization 
(Ministry of Labour & Employment, 
Government of India),
Sub-Regional Office, Howrah,
24, Belilious Road,
Howrah-711101.fl

6. Assistant P.F. Commissioner, 
Zonal Office, Kolkata,
Office of the Additional Central 
Provident Fund Commissioner,
DK Block, Sector:!!, Salt Lake City,
Ko,lka^73M ‘
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For the Applicant(s) ^ Mr|R^i^^un|el 

For the Respondent^ Mr|K^p^tjrgel

! ... Respondents.
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Per Dr. Nandita Chatteriee/Adrninistrative (Member: /

?
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.s,Vv

/\

The applicant has ’approafehedrthe^Tribun'aUpraying for the following
#•>.*•

relief:

"8.(a)An appropriate order of cancelling and setting aside the 
impugned order no.T-143 dated 26.07.2012 issued by S.C. 
Sengupta, Assistant Provident Fund Commissioner (ADM), Regional 
Office, Kolkata;

j.

(b) an appropriate order of cancelling and setting aside the 
impugned order no.WB/l/WR/Adm/PF/A-65/Vol~l/160 dated 
27.07.2012 issued by S.N. Bhuyan, Assistant Provident Fund 
Commissioner(Adm);

(c) An 'appropriate order declaring the impugned order of 
voluntary retirement order no T-143 of RPFC-1. R.O. Kolkata issued 
under memo no. Pens. l/VR/1383/AD/Vol-l dated 26.07.2012 
followed by SRO, Howrah's order no. 166 memo no. 
WB/HWR/ADM/PF/A-65/Vol-l/160 dated 27.07.2012 is wholly 
illegal, void and not sustainable in the eye of law;
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V.

i {6) An appropriate order of quashing the order of voluntary 
retirement w.e.f. 27.07.2012 and direct the respondents 
authorities to continue the applicant in service with all 
consequential and attendant benefits;

V/
/

{e} An appropriate'order staying the operation of the order of 
voluntary retirement w.e.f 27.07.2012 and allow the applicant to 
continue this service pending disposal of this original application;

(f) Costs;

(g) Any such other relief or reliefs as this Hon'ble Tribunal would 
deem fit and proper;"

Heard both Ld. Counsel, examined pleadings and documents on2.

record.

Ld. Counsel for the applican^wduld'^cite-the judgement of the Hon’ble 

Apex Court passed in theT'casj^^^S^b^NSioiiJal Bank Vs. Virender
■ ^\o03. Appeal (Civil)

e • r ^896 of- 2002, as well&as olers^fjthe^q:ri|unal in O.A:> 1223/2014 dt.
\ o V/ / \ \y . }

21.03.2018. Ld. Counsel forthe^Re^ondentsj^on the other hand
s, {//, v v /

refer to State Bank oKPatiala Vs. ..Kanwal Nbih ,Singh, (2018) 17 SCC
S’

305, in their support.

The submissions of the applicant, as made through his Ld. Counsel

>

Kumar Goel & Ors
5;
}i-

would

.*•*

3.

in brief, are that the applicant was appointed by the Respondent authorities

•on 10.09.1984 as LDC. That, while he was serving in the Howrah Office, he

started suffering from acute spondylosis, which prevented him attending 

office on regular basis. His eyesight also prevented him from working on

the computer. Consequently, he had applied to the Respondent authorities
V

on 31.05.2012 to allow him to retire from service voluntarily on medical

grounds. That, his application was duly forwarded to the competent 

Respondent authority by his immediate superior on the very same day,

ff-scuaegS -sae .̂
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namely 31.05.2012 itself. The applicant, however, apprehending that he 

would not be able to bear medical expenses for his ailing son, decided to 

withdraw the said application for voluntary retirement on 05.07.2012 and 

according to the applicant, he submitted the same to his immediate 

superior to be forwarded to the competent Respondent authority through 

proper channel. The competent Respondent authority, however, vide their 

orders dated 26.07.2012 informed that the applicant was permitted to retire

voluntarily w.e.f. 27.07.2012 in terms of provision of Rule 48-A(3-A) (b) of
; :

CCS (Pension) Rules, 1972 and, according to the applicant, he was

/
-V

if J'¥0 t

•i

.)

J 'I
t

'

1

thereafter, released from service on-27.07.2012. 

The applicant, thej^Mer,
<1 r'.

.pads, sevetial '’representations to the

authorities to consider his pr^eri^^^^aw|

ultimately mforme'd vi9e^thMi§s,pon^ents communication

18.09.2012 that, as his-voluntl^/e/irfemenyhas already been given effect
\ /

to, his prayer could not bfe^cfeeaed to. Accofdinrg^to/the applicant, he was
\\° /

well within his rights undeHfre^o^isi'bnis ^i^Sub^ule 1 of Rule 48-A(3-A)

«.»

datedwas

of CCS (Pension) Rules, 1972 to" withdraw his prayer for voluntary 

retirement, and, such withdrawal was within the specific time limit. The

applicant, being aggrieved, has challenged the action of the ,Respondentsi

in not allowing him to withdraw his voluntary retirement in the instant OA

The applicant has cited, inter alia, the following grounds in support of

his ground:

(a) That, the order of the Respondent authorities dated 26.07.2012 is 

arbitrary and illegal as the applicant had submitted his application

j

7src:.«.*a?J5A*
=-r-w:

‘-V-—:
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dHJ praying for withdrawal of the prayer of voluntary retirement earlier 

to the date of acceptance of his prayer by the authorities.

(b) That, the applicant’s prayer for withdrawal was :well within time 

limit as provided under Sub Rule 1 of Rule 48-A(3-A) of the CCS 

(Pension) Rules, 1972.

The Respondents, to the contrary, have argued that, the applicant’s 

prayer dated 31.05.2012 for voluntary retirement primarily referred to his 

ailments in the form of acute spondylosis and failing eyesight, and that the 

said request was duly forwarded to the competent Respondent authority

7

j

4.

after calling for his vigilance clearance^certificate. The vigilance clearance
l ^ ^r

certificate dated 20.06.20t2Chbweyer^tated asTollows:
f T ?% " *

•v \

A VV %M^'l^nbhESl^OVfdj^FUND ORGANISATION 

^ ^.S^ifMl^st^ofLaSpur, Government of India) 
<0ICH:^^Y.jMECTm (VIGILANCE), EAST ZONE 

^ BH^mYANfBIftBBA^AN, DfcBllOCKK, KARUNAMOYEE 
O \^d($dfy]£SALT LAK&CljrY, KOLKATA - 700091. 

Ph:23S93687r7mc:i358"6773^E-mail:ddveDfoez^>rediffmail.com

’ P'S /
No. DDV/EZ/VJG/^B/VIG/CbR/20^2-2013A^L^yill/431 ■ Date:23 JUN 2012

\ X /7

y

s.

c

\

,7 By name to:
Shri S.C. Sengupta, 
APFC(ADM)

To .7'

The Employees' Provident Fund Organisation 
Regional Office, Kolkata !

Sub:Viailance Clearance Certificate-regarding.

Sir,
This is with reference to letter No.Pers-l/VR/383/AD/Vo(-l/225 

dated 20/06/2012 on the subject cited above._______________
Vigilance ProfileSI. No. Name & Designation 

of the Official
SRO/Park Street/A VS::
Chargesheet Under Rule-12 of 
EPF Staff(CCA) Rules, 1971 has 
been issued in respect of the 
Official from SRO/Part Street vide 
U. O. No.SRO/PRB/AVS/WB/AD/20 
11-12/7 dated 20/06/2011 for not

AShri Ashutosh Dutta, 
Sr.SSA,SRO, Howrah.

1

X’

. >



. 6 OA 350/351/2013

attending to the task of issuing of 
Annual Accounts & for 
unauthorised absence from duty 
on flimsy ground.
A Penalty of "Withholding one 
future increment starting from 
Julv.2011 with cumulative effect" 
has been imposed upon the 
Official from SRO, Park St Vide 
No. E. P. F. O./SRO/PRB/RC/A VS/ 
WB/A D/2011-12/29{ii) dated 
21/07/2011.
Before granting Clearance, 
RO/Kolkata to verify the 
currency of Penalty.___________

■i

Further, it is also requested to verify the Vigilance profile/Vigilance 
status of the concerned Official maintained in your records for
administratively initiated .cases, criminal cases and pending complaints 
of serious nature before issdihg final^OC.

\v

£—^0ERy%£DIREGTOR(VIGILANCE)(E.Z.)"

Yours faithfully,■*,

-a \ Sd/-
F

c:
-VC-

■ ' i t \ \ \ \ i’
Thereafter, the\Respo,ndentsicallbd^fenhis no .due certificate/and,

\ .(4x7 V cv) / ..
after obtaining the sarfie,\[jermitted^the^applicant/o retire voluntarily on 

26.07.2012 and he stood released-‘on-2TT07r20f2.

3 !\
j

/
S

Respondents have further averred that the applicant’s prayer dated

05.07.2012 for withdrawal of voluntary retirement was received directly by

the Regional Office, Kolkata without any forwarding letter from Controlling

Office of the applicant. The Regional Office, Kolkata, after receipt of the

prayer for withdrawal, directed the Controlling Office of the applicant on

24.07.2012 to convey the comments of the Controlling Office as the said

letter had been received directly in that office and not through proper

channel. The Controlling Office at SRO, Howrah replied forthwith on

25.07.2012 as follows:
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// "EMPLOYEES' PROVIDENT FUND ORGANISATION 
Ministry of Labour & Employment, Govt, of India 

Sub Regional Office Howrah 
24, Belilious Road, 

22, G. T. Road,
- HOWRAH-711101.

/

No. WB/HWR/RCs Secretariot/AVS/Vol-l/58 bate: 2S/07/2012.

By name to: To
The Regional P.F. Commissioner, 
Employees' P.F. Organisation, 
Bhavishyanidhi Bhawan,
DKBlock, Sector- II,:
Salt Lake City,
Kolkata-91.

Sri S.C. Sengupta, 
A.P.F.C(Adm).

Subject: Request for withdrawal of application for 
Voluntary Retirement in Respect of Sri Ashutosh

«. S-. *. „ . _
DMWiSSSA; flip, Howrah - Reg.
V ■' (y '\ .

.. .A «
f

lO .
Wi\h(referenchto abovejdt^t& informzxhat wte were not aware of 
an$. requesP^forJ^fittb^^^-V-^S. application of Sri Ashutosh 
Dutfo, SSSAlIflji’ceipt of aboye/eferted letter.

Howevef^upon Vefseigtiofiyodr^faxfetter dated 24/07/2012, 
have verifTed^th'e -facts^andnt has come to notice that Sri Dutta 
himself entered ihe-dispatch^number in Despatch Register of A/c. 
Gr./XI (Where he is working as Dealing Assistant) after putting it in 
a envelop and addressing it to you and sender as RCs Cell and 
handed over to concern clerk of Dispatch Section and accordingly 
considering that the letter no. written in the envelop tallied with 
the letter and the letter dispatched alongwith other 
correspondences to Regional Office for the day i.e. 05/07/2012.

■w

RefJ? Np.Pers-l/383/AD/Vol-l/295,
\■‘v

Arw 0 \ ¥rI \•nV.wl •c
Z3

Sir; C
>/ •'

/

we

I would like to mention here that this is not the first time that Sri 
Dutta indulged in such activity, earlier vide letter No.WB/HWR/RC's 
Cell/A VS/Vol-l/309, dated 18/06/2012, this Office has sent a 
detailed letter giving details of his mis-dpeds with copies of 
documentary evidences.

As regard to the request of Sri Dutta for withdrawal of his VRS, it is 
submitted that the ground given by Sri Dutta for seeking VRS was 
his ill-health and in the present application he has stated that due 
to sickness of his son he want to continue in the service. Thus, it is 
clear that the reason for seeking VRS i.e. ill-health of Sri Dutta is

i
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still continues and if his VRS application is accepted, there will not 
be any hardship to his family as even after retirement an employee 
is eligible for medical care of himself and family members as per 
rules.

/

r
Hence, in the light of the facts and circumstances narrated earlier 
vide earlier letters of this Office on the subject, it is recommended 
that VRS application of Sri Dutta dated 31/05/2012 should be 
accepted forthwith and he should be relieved from the employment 
of EPFO immediately which will be in the best interest of the 
Organisation and Sri Dutta also as his continuation in the 
Organisation may cause irreparable loss to the Organisation on 
account of lack of productivity on his part and his habit of indulging 
in mischiefs as reported vide this letter and earlier letter dated 
18/06/2012 of this Office and due to his frequent illness and also 
cause problem for his family if action is taken for his misdeeds and 
if any punishment is awarded to him by the competent authority.

Lastly, it is requested, that if competent authority decides to accept 
the request o^Jftf&ffi&ilffqr, p/ithd(awal of his V.R.S. application, 
he should bp^placed under sus)/ehiiorNpnmediately pending further 
investigation of^s^pSs^1legati6'nsjof\misconduct against him 
(alread^repoi^)^rfdhfhf^'^e reasj>n\it is also not possible to 
place him uni^uspemiph‘r^Mhe sht$ila\be at least immediately 

removed fro/7}-thej2&(lg$zSj^'~Howrah^as pis continued presence 
here i&not (mly^pc^g^p^^grpa^ demotivapon for the entire staff 
and iQfficers Ijftfthj'sjdj^ic'e'b^ is alsd^g jquestion mark on the 
authority o/Ahe^^r^G^e?^ '

This isspes.with the-apprgyaFbf RPFC/OJC

i

*r>
/

' V v,.,\. s..
-v.

Yours faithfully.
Sd/-

(S.N. BHUYAN) 
ASSISTANT P.F. COMMISSIONER (ADM),

S.R.O., HOWRAH."

As the Controlling Office strongly recommended that the applicant 

concerned was found guilty of the misdeeds, and that, his continuance in 

the organization would cause irreparable loss to the organization on 

account of his lack of productivity and his habit of indulging in mischief, the 

competent authority accepted the prayer of the applicant for voluntary

retirement and allowed him to be released from service of the Respondent

authorities. Respondents, in their reply and also through the supplementary

S-t
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affidavit as directed by this Tribunal, provided details of the retiral dues 

received by the applicant. Recording to the Respondents, given the fact 

that his relationship with the Respondent authority has ceased, and that he

//.

s
’

has already availed of his retiral dues, the O.A. deserves to be dismissed!

as devoid of any merit.

5. The main point of determination for adjudication in the instant matter

is whether the applicant’s representation dated 05.07.2012 for withdrawal

of his prayer for voluntary retirement dated 31.05.2012 deserved
i

?

consideration by the Respondent authorities.

6.1 At the outset, we refer to the applicant’s prayer for voluntary 

retirement at Annexure-A/2 teethe Q-A^whichlsiqubled as below:
\s

V
'U:

SJ

S'1'

'«£•"To ^

i Re^ff6tjbbmn£F^d CornTgislioper (I) 
[ ^Employie^Providentgifnd Organisation

DK BIoc'kySector II
Salt^Lake Cfcy^Kolkata.
\ "X ' '; ; - ' ''

tmz. r*

K
O-' , /

/

'ThroudHoroD'er channel
,**r*'~*"l~

Sub: Appeal for acceptance of Voluntary Retirement- rea.

Sir,
Most respectfully and humbly I beg to state that as I am a 

patient of acute spondylosis and I am not in a position to attend 
office on regular basis. It has become very painful to me 
continuous sitting in the chair to work properly.' Moreover, my

y I * s

eyesight is not permitting me to sit before the monitor which is 
affecting my both the eyes. Very recent past while I went to an eye 
specialist I had been advised to avoid the Job of computer 
constantly. As a result, at present I am unable to satisfy my 
superiors.

In the above circumstances I do appeal to your good office 
to accept my appeal for voluntary retirement at an early date on 
medical ground and I may kindly be allowed to go on leave w.e.f. 
01.06.2012 on medical ground till acceptance of my voluntary

!
/
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retirement. The leave application as per format is enclosed for your 
ready reference.V/

Yours faithfully.Dated, Howrah 
The 31st May, 2012 Sd/~

(ASHUTOSH DATTA)
SSSA

A/c. Gr-Xl, SRO, HOWRAH"

From the above, it is inferred that the applicant has not indicated 

anywhere in his prayer the specific date on which he intended to proceed

on voluntary retirement thereby violating the basic requirement of Sub Rule
;

1 of Rule 48-A of CCS(Pensibn) Rules, 1972, which states as follows:

"(1) At any time after a.Gpyernment servant has, completed 
twenty yearsty^ffirig may, by giving notice of
not lesS'jfaan thrmmmonthi^m Writing to the Appointing 
Authority? 'retim0qrq te/y/Ste,” '

•’JW «; \ ;

6.2 Next, we referftodals w'rtraraWalldf^rayer for voluntary retirement as

annexed at Annexure-^M to ybicfeireads as-follows:
\ /

"jo \ / ■

Xh^Regip^iaTProvid^ntf undCcirnmissioner-l 
Emptoyees' Pr&Videht^undOr|anisation 
DK Bldtky Sector^lirSajLLa^City,
Kolkata-TOBTOTT^’

;
^ \O' u t

THROUGH PROPER CHANNEL

Sub : Prayer for withdrawal of application for voluntary retirement 
in respect of Sh. Ashutosh Dutta, Sr. SSA, SRO - Howrah.

Sir,
Most respectfully I beg to inform you that I have applied for 
voluntary retirement vide application dated 31.05.2012 due to my 
ill health. Subsequent to my said application (■ am in a very distress 
condition due to severe illness of my son who is a neuro patient 
and his treatment is undergoing. Relevant medical documents in 
support of my contention are enclosed herewith for your kind 
perusal.

Under the above circumstances my voluntary retirement from the 
service will badly affect the treatment of my son because of my 
financial constraint as presently I am not in a position to bear the

ue

•/rx.z:..
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huge medical expenditure for my son from my personal savings as 
there is a recurring expenditure for myseff also. As such my 
application dated 31.05.2012 for voluntary retirement may kindly 
be treated as withdrawn. I ensure that I shall put all out effort in 
my official duty to the best satisfaction of my superiors and if 
possible l may kindly be posted at Regional Office, Kolkata for my 
convenience to attend office from my residence and oblige.

Thanking you,

r

Yours faithfully,
$d/>

(ASHUTOSH DUTTA) 
SR. SSA, SRO-HOWRAH"Dated : 5/7/2012

It is deciphered from above that, in his prayer for voluntary retirement 

the applicant has cited his personal medical infirmities, and, in his 

withdrawal application he has mostly referred to the severe illness of his

son. As the severity of his son’s\ illness %as,known to him on 31.05.2012 

the date of his prayer for^YoluRita^f^ilTemeni, apparently made without

considering his family q^mpulsioll®|^^rs4l;be dSnlpry to his prayer for
--- -P C. \

When the applicant^hCdNpra^ed^for^pluqtary Retirement, the said
v/s, x y /

representation was forwardedlh.rpugh.-proper 'chanpel as per Annexure-A/3 

to the O.A. but, when he decideB'to-with'dxaw'liis application for voluntary 

retirement, there is nothing on record to prove that the said prayer for 

' withdrawal of application was routed through the proper channel, which

!
f■ ■£’" *1

El 3withdrawal. ?&\ f. n il
6.3

t\

V

was a mandatory requirement in terms of office procedure.

The Respondents have furnished before us a Communication of 

Respondent authorities at Annexure-R/10 to their reply dated 24.07.2012, 

which refers to the fact that the said application had not been forwarded 

through proper channel as quoted above (supra). This proves that although 

the applicant has urged in his pleadings that his representation was indeed 

forwarded through proper channel, the Respondents have produced

Ui’

ri;75.-cg§
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documents, which establish their claim that the applicant’s representation

was not forwarded through proper channel and it was only when the 

Addressee Authority sent it back to the Controlling Office vide their letter
r
j

dated 24.07.2012 that the Controlling Office came to know about the fact

that the applicant had preferred a representation for withdrawing his prayer

for voluntary retirement.

Respondents have also brought on record certain facts, which r.
i

reveals that the actions of the applicant in forwarding his withdrawal
I;

application was not bonafide in nature as he had entered the dispatch

number in the Dispatch Register where he, was working as a Dealing

Assistant himself and placedMt in an,^envelope (addressed to R.O., Kolkata 

after recording sender $1 Rj&.^spellMCHi&nde'Siwer the same to the

/ ^ ^ \ i
concerned clerk of Dispatch|S.eGttohSal^a¥lhe dispatch number written

! & f ^on' the envelope tallied^with tiiel!ette'r,\it\Was dispatclned to RO, Kolkata.
' * -

The applicant has noi contno\?erted the aTle^tioh df his taking resort to
‘ \ ------ ''V /

such dubious means to a^oj&vpcopW"thanpel'fn^fbiwarding his withdrawal

l.

*(
I
f.
t
t

i

/ tr

*

application either in his rejoinder or in his supplementary affidavit. Hence 

as recorded in the Respondents’ pleadings, and, in the absence of any 

contrary averments, it is established that the withdrawal application of the

r

*
applicant was not forwarded through proper channel to the competent 

authority.
;

i

6.4 The provisions for retirement and completion of 20 years qualifying
j

service, as provided in Rule 48 (A) of the CCS (Pension) Rules, 1972, are

quoted as below:

"(1) At any time after a Government servant has completed 
twenty years’ qualifying service, he may, by giving notice of
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i/
f.

'• • :/
not less than three months in writing to the Appointing 
Authority, retire from service./

XXX XXX XXX2
!

(2)The notice of voluntary retirement given under sub-rule (1) 
shall require acceptance by the Appointing Authority:

Provided that where the Appointing [Authority does not 
refuse to grant the permission for retirement before the expiry 
of the period specified in the said notice,-'the retirement shall 
become effective from the date of expiry of he said penod.

(3-A) (a) A Government servant referred to in sub-rule(1) may 
make a request in writing to the Appointing Authority to 
accept notice of voluntary retirement of less than three 
months giving reason therefor;
(b) On receipt of a request under Clause (a), the Appointing 
Authority subject to the provisions of sub-rule(2), may 
consider such request for the curtailment of the period of 
notice of three months on merits and if it is satisfied that the 
curtailment of\th$ fptpgjd^ of jiotice will not cause any 
administratiy&WconveniencejJh&Appointing Authority may 
relax the^tequi^nMi1tfof,: nottde ~pfk three months on the 
condition tha\\tif l fG&$e:rnmen£ %shall not apply for 
conimQfatio^of^^^£^i^ensid^&efore the expiry of the 
peho^bf n(hi&§^ofW^0n(fnmk. v * :

(4) A^GoverpmenVferyanp'Who ha§> elected-to retire' under 
this 'rule 'and “h^s/glvenjh^ecessary notice to that effect to 
the Appointlpg^th^^^f0iipe^3recmded from withdra wing 
his hqticespxbegt with the sjfebifip, approval of such authority:

'Rrovipkd tftat-the^requestpr withdrawal shall be made 
before (he ‘intenddd-datebfliisretirement. ”

*

L
!.
h'

r
t

f"1
tul*- - I

!■

t •

The following have been laid down in the above mentioned rule:

At the time, after a Govt, servant completed 20 years qualifying(i)
!

service, he may, by giving notice not less than three months in 

writing to the appointing authority, retire from service.

Herein, the Ld. Counsel for the applicant’clarified at the time of

hearing that the applicant had put in 29 years of service. Consequently, 

Rule 48-A of the CCS (Pension) Rules, 1972 applied to him.
'i v

(ii) To apply for voluntary retirement, a notice of not less than three 

months had to be given in writing to the appointing authority

i!
i:
i:

!;
!l

f
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-?
clearly indicating as to which is the specific date wherefrom, the 

employee intended to proceed on voluntary- retirement. - the 

intended date of retirement was hence ' a rhandatorily

ty

requirement. The applicant left his notice open ended. Hence j

in the absence of any specified date, the Respondent

authorities had to decide within 31.08.2012 as to whether they

would refuse to grant permission or whether they would accept 

the notice of voluntary retirement as issued under Sub rule 1 of 

Rule 48(A) of the CCS(Pension) Rules. The Respondent

i

r
authorities, while acceptiQgjhjs prayer for voluntary retirement ri

in the order No. itfS datedt-26.p72di:2 clearly stated as follows:
V" i /%, " ^•V \ t i ///% \ 1 ' t

V \ 1* i

r ... r , 
^mpMe^^vidSt FunWprganisation

Emplejgrrfni Govt of India)
D'k^BIbdkhectoniii Salt Lake Gitrv. Kolkata - 700091

JF'XNr-^ d
i c r

/
ORDER NOl T-143/ -

-----^V:S ' / /
Shri AshuibskJ)ii&tij at Sub Regional Office,

Howrah is here^^pmd^tocetihe voluntarily with effect from 

27.07.2012 (A/N) in termTof fhe provisions of Rule 48-A(3-A)(b) of the 
CCS (Pension) Rules 1972, however he shall not apply for commutation 
of a part of his pension before the expiry of three months' from the date
of his application i.e. 31.08.2012.

This issues with the approval of Regional Provident Fund 
Commissioner-1, Regional Office, Kolkata.

Sd/-Dated: 26.07.2012
(S.C. SENGUPTA) 

ASSISTANT PROVIDENT FUND COMMISSIONER (ADM)
Regional Office. Kolkata"

;

It is clear from the above that the applicant was allowed to retire in 

terms of provision of Rule 48-A(3-A)(b) of the CCS(Pension) Rules, 1972.
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fw Respondent authorities decided that curtailment of period of notice as 

required under the Rules would not cause administrative inconvenience as

■vr

because the applicant was no longer rendering productive service but 

rather habitually indulged in mischievous activities while in service. Hence, 

his prayer for voluntary retirement was accepted before 31.08.2012. The 

Respondents have averred in their reply that no notice period was indicated 

by the applicant in his prayer for voluntary retirement, and, as his prayer for 

withdrawal was not routed through proper administrative channel, the said

}

prayer of withdrawal was void and is a nullity.

6.5 Respondent authorities have^ strengthened their averments byvstating 

that the applicant had been^disb^sed^ir his^fetiral^dues, which has been
■ ^ Jts\ s /7\ <!f \admitted by the applicant in Ju|5plfeteen'ta'^affidavit furnished by him on

22.09.2014 in response: to difectionielefefhe.Xlbunair.The admission of the
- =: ’

i

;

if

applicant on the details of the. retirali beiTefits received by him are as
\ ^

follows: \ /
/\ S'

“A. Monthly pensjohjrdm July^27^2012 A.N, (date of giving effect 
to the voluntaryrcedfemehigfAh^ applicant herein by the authority 
concerned) till August, 2014.
B. salary for the period from July 1, 2012 to July 27, 2012 
amounting to Rs. 21,241/- paid on July 28, 2012.
C. A sum of Rs. 34,758/- paid on August 7,2012’ on account of 
Fixation of increment.
D. A sum of Rs. 77,888/- paid on August 7, 2012 on account of
Leave Encashment. ’ '
E. A sum of Rs. 26,155/- paid on August 7, 2012 on account of Staff 
Provident Fund upto the date of Voluntary Retirement.
F. A sum of Rs. 6,88,584/- paid on December 18, 2012 on account 
of Gratuity SiCommutation of Pension with the adjustment of Co­
operative dues.
G. A sum of Rs. 1,20,524/- paid on March 20, 2013 on account of 
reimbursement of the cost of treatment of the son of the applicant 
herein in B.P. Poddar Hospital against Medical BUI dated January 
23 2013.

.. /V .* y

A Photostat copy of each document in support of the above 
are annexed hereto and collectively marked as Annexure "S-l".

:
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2. Your applicant states that your applicant is yet to receive the 
following dues-z

I. Bonus for the period of 2012-13.
II. Fixation of correct arrear increment from July, 2011 to July 
27, 2012.
III. Benefits of Group Insurance Scheme.
IV. A sum of Rs. 1,27,967/- against the claim for medical 
reimbursement for the treatment of the son of the applicant in 
B.P.Poddar Hospital against the Medical Bill of Rs. 2,48,491/- 
datedJanuary 23, 2013."

r

According to the applicant, he claimed the benefits as per Annexure-. 

A/12 to the O.A. without prejudice to his legal rights. But, the fact remains

f

[

|. •/

that such benefits were received by him w.e.f. 28.07.2012, as averred by

the Respondents in their reply to^th^ supplementary affidavit.
■ ..

*

6.6 The applicant, to en^phasizf-^f^^thaf'-*although he had accepted 

his retiral benefits, such'acceptance\GiMA6tH§ad todslofeure of his prayer for

withdrawal of voluntary.Tetirefcehl?«sJ(lit^d'tlle judieiaii decision in Punjab
; * % 11

National Bank Vs. Virender. Ki/mfar GWl & Ors"dcited 21.01.2004, in

:

i

y
?
i
f-\
1

! ./ i

j ’ f s'*' . % \ t

which the Hon’ble Court. hadvdireGted^s fpllow^'y' '
r E!

/ • ir

V
"We make'itsleanXhai the^sehten'ce, "accepted a^part of benefit 
under the scheme'^appeared' in our. direction as noticed above, 
would include the withdrawal of the benefit and utilisation thereof. 
By no stretch of imagination, unilateral deposit ofa part of benefit 
under the scheme into the bank account, that too after withdrawal 
of the application, would construe as to have accepted the part of 
the benefit under the scheme, when the same was neither 
withdrawn nor utilised by the employee concerned."

/

We find, however, that the judicial pronouncement refers to a

particular contractual scheme under which the petitioners had been

sanctioned their ex-gratia payment. In the instant matter, there was no

unilateral deposit into the applicant’s bank account as he had claimed the 

same and the applicant was not guided by a contractual scheme but by

j U-l'
/
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CCS(Pension) Rules, 1972. In the sahie order, the Hon’ble Court further

held that having accepted the benefit under the scheme by withdrawal and 

utilization thereof, the applicants are not permitted to approbate and 

reprobate further. For the last seven years, the instant applicant has 

withdrawn and utilized his retiral dues to his benefit and hence, in terms of
i

the ratio in Punjab National Bank Vs. Virender Kumar Goel & Ors

(supra), he cannot approbate and reprobate at this stage.

6.-7 Ld. Counsel for the applicant urged that, as this Tribunal, in O.A.No.

1223/2014, vide order dated 21.03.2018, had directed the Respondents to
;' decide the matter as per Rule 88 of the.CCS (Pension) Rules, 1972, similar

•s
\V

consideration be grantedjnahe instanUCA $/e note that Rule 88 of the
•>?" i.\

i a \ \ / / A *; \
said Rules refers to the' poWer’Mo.Velarth'e requirement of the rule to

prevent undue hardship in afyupaiitpl'S^S^. In fpe^bsence of specific
averment of the applicant as fo^tu/l^aGife compoiient of-Rule 48-A of

• / - •
\ J. j' .s* r -i j

the CCS (Pension) RulesJs/.sought to be>ela^ed by the ^applicant in this
\ VV •,' Vy/ / ■ , ..

case, we are of the viewMhaf appliO&Pilify^Gf de'cision in O.A. 1223/2014 

stops short herein.

(
i

K-.’ 'I■f.

"•j—f

rr •
. i

t.
/,
j' »

f
;

Respondents, on the other hand, have contended that as per the

decision in State Bank of Patiala Vs. Kanwal Nain Singh (supra) there is

a bar to withdraw application for voluntary retirement, in which the Hon’ble
V,

iCourt has deliberated on Voluntary Retirement Scheme for bank 

employees. The applicant in this instant case is not guided by any 

Voluntary Retirement Scheme but by the provisions of CCS (Pension)
; I

Rules, 1972 and, hence the Respondents' citation of State Bank of Patiala

r

■i

does not appear to be applicable in the instant matter.

C
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W' 6.8 In Balram Gupta Vs. Union of India, AIR1987 SC 2354, it wasr. ruled that voluntary retirement becomes effective from the date mentionedi

in the notice and an employee is entitled to withdraw the notice before that
i
j

date. In the instant matter, no date was mentioned in the applicant’s notice.

Hence, the employee’s right to withdraw the notice before such date is

inapplicable in case of the applicant.
;

Further, in Sohan Lai Vs. State of Punjab, 2006(6) SLR 797, the

Hon’ble Court decided that when1 an employee exercises the option of 

voluntary retirement, he cannot complain about the consequences.
i

/
■?

It has also been held in Sgnibhu Wlurari Sinha Vs. Project &
*■a-•A

Development India, (200(0);5°SCCf!S2^Jhat th^effective date of voluntary
V J\\ |

retirement will be the date oC/efeas^/anJ^i,

In P.Lal Vs. Union of ifidla’ iiopsj^SCC 393, the Hon’ble Court
\ / ;

held that once the GWernrpW^accept^th^rfepresentation of voluntary 

retirement, the retirementN^efc6iVies"f effeqtife and master-servant

& !
^ \

n the^applicant’s case, the
O \ ■ i
r*- jreffective date is 27.q7.2012. f ! :

i.
5
i

!•
;
i

i
>■

relationship ceases to exist and it is ho more open to the Government to 

permit the employee to withdraw such application. This ratio has been 

correctly applied by the Respondents when they have not entertained his 

representations post his date of release, informing the applicant 

accordingly vide their order dated 18.09.2012 (Annexure-A/9 to the O.A.)

In Punjab National Bank Vs. Virender Kumar Goel, 2004 (100) Fac 

LR 648(SC), it has been held by the Hon’ble Court that an employee, who 

sought voluntary retirement and subsequently wrote for its withdrawal but

i i

i

i*

J

1i
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has withdrawn the amount of retirement benefits, was not entitled to the
rr

withdrawal of his application for voluntary retirement.

7. Accordingly, we find that the applicant’s prayer for withdrawal of his ' ,
j

voluntary retirement was not valid as because his earlier prayer for

i-

voluntary retirement failed to mention any notice period without which the

validity of his withdrawal cannot be determined. The prayer for withdrawal

most surprisingly, was not routed through proper channel and this has been

proved undisputedly by the Respondents. Further, once the employer-

employee relationship has ceased as on the date of release of the

applicant, as laid down in the case ;Oj|unjab NatipnalBank (supra) and 

once the retirement benefitsChave bjep^ithdra^n^the retirement has been
i / 7/^ ■accepted and further scope of^j^rawfl^Jsmot'^iie.

Accordingly, the O.A. i^sifi^SSiSSSHt. If tbelapplicant, however
: “ ’V^'iVVx/ S

decides to raise a dispute witWi-^gard tp^apy of his“re|irement benefits, he

5 u

i

i
’v

is at liberty to approach the^cdnberned forum,advised. There will be
\ \ •'/ X'/ /
\ \ ^ ,/

no orders on costs. % 'x. ’M i
■V.

S0Sis
(Dr.Nandita Cfiatterjee) 

Member (A)

- ''•'ft.-vT-'iv. k: —
------ , '

(Bidisha Banerjee)
Member (J)
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