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CENTRAL ADMINISTRATIVE TRIBUNAL
. KOLKATA BENCH

OA 350/351/2013 Heard on: 04.04.2019
‘ : Date of Order: {{ - ¢4- 34

Coram : Hon'bie Ms. Bidisha Banerjee, Judicial Member

Hon'ble Dr. Nandita Chatterjee, Administrative Member

_ Shree Ashutosh Dutta,
| ‘ Son of Late Kashi Nath Dutta,
was working as 5r. 5.5.A at SRO,
Howrah,
Residing at 63/1, Dakshinpara Road,
Kolkata — 700 036.
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j 2. The"Assnstant'P F. Commussnoner(Admn)
Employees SJI:WOrgamsatlon

(Ministry of Labour & Employment,
Government of India),

D.K. Block, Sector-ll,

Salt Lake City,

Kolkata - 700 091.

3. The Assistant P.F. Commissioner(Admn)
A _ Employees P.F. Organization,
' : , (Ministry of Labour & Employment,
Government of India),
Sub-Regional Office,
Howrah, 22G, T. Road,
Howrah—711 101.

4. Regional P.F. Commissioner-i,
Employees P.F. Organization,
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For the Applicant(s) =
For the Respondent(s):-
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Regional Office, Kolkata,
Bhavishyanidhi Bhawan,

DK Block, Sector-Il, Sait Lake, -
Kolkata — 700 091.

3. Reglonal P F. Commissioner-ll, -
o.C. Employees P.F. Organization:
(Ministry of Labour & Employment, N
Government of India),

Sub-Regional Office, Howrah,
24, Belilious Road,
Howrah - 711 101.

6. Assistant P.F. Commissioner,
Zonal Office, Kolkata,
Office of the Additional Central
Provident Fund Commissioner,
DK Block, S‘ector I, Salt Lake City,
Kolkafa 760097 @¢/, y

.. Respondents.
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Per Dr. Nandlta Chatter ee f‘Adm?msfratwe Member f

The applicant has approached the Trlbunal epraymg for the following
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“8.(a)An appropriate order of cancelling and setting aside the
impugned order no.T7-143 dated 26.07.2012 issued by. S.C.

Sengupta, Assistant Provident Fund Commissioner (ADM), Regional

Office, Kofkata,

(b) an appropriate order of cancelling and setting aside the
impugned order no.WB/1/WR/Adm/PF/A-65/Vol-I/160  dated
27.07.2012 issued by S.N. Bhuyan, Assistant Provident Fund
Commissioner(Adm);

(c) An ‘appropriate order declaring the impugned order of
voluntary retirement order no T-143 of RPFC':'.‘l, R.O. Kolkata issued
under memo no. .Pens. 1/VR/1383/AD/Vol-1 dated 26.07.2012
followed by SRO, Howrah’s order no. 166 memo no.
WB/HWR/ADM/PF/A-65/Vol-1/160 dated 27.07.2012 is wholly
illegal, void and not sustainable in the eye of law;

o
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(d} An appropriate order of quashing the order of voluntary
retirement w.e.f. 27.07.2012 and direct .the respondents
authorities to continue the applicant in service with all
consequential and attendant benefits;

{(e) An appropriate'order staying the operation of the order of
voluntary retirement w.e.f 27.07.2012 and allow the applicant to
continue this service pending disposal of this original application; -
(f)  Costs;

(g) Any such other rehef or rehefs as this Hon'ble Tribunal would
deem fit and proper;”

2. Heard both Ld. Counsel, examined pleadings and documents on

record.

Ld. Counsel for the apph%:antgwould ptte the _judgement of the Hon'ble-
\: :

i! &r’ !
O
Apex Court passed in. the""casjggs@'f{"Pun_!ag‘; Natlgti‘azl Bank Vs. Virender
\//s e
Kumar Goel & Ors Rewewﬁ e?i%l in Civ ﬁa:i‘ 53 &f 21?03 Appeal (Civil)

m‘i ~zz

m

,J

«

«MM" ‘“r 1:
896 of 2002 as weilgas o?denif f?é g x’l: ,gg‘“unai 'l'? OA 1223/2014 dt.
; (L % ‘f N poA =
21.03.2018. Ld. Counsel for*the:{i Epév__nx’cfisar)t g‘\on thé other hand would
’*r, { o 4{‘/«"‘ %, \;

refer to State Bank ofiPatlaIa Vs Kanwal Nam Slngh (2018) 17 SCC

.‘f

305, in their support. ' ‘« e

e

3.  The submissions of the applicant, as made through his Ld. Counsel,

in brief, are that the applicant was appointed by the Respondent authorities

-on 10.09.1984 as LDC. That, while he was serving in the Howrah Office, he

started suffering from acute spondylosis, which pfevented him attending

office on regular basis. His eyesight also prevented him from working on

/ !

~ the computer. Consequently, he had applied to the Resbondent authorities

on 31.05.2012 to allow him to retire from service voluntarily ‘on medical

grounds. That, his application was duly forwarded to the competent

Respondent authority by his immediate superior on the very same day,
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namely 31.05.2012 itself. The app'licent' however, appreh’endiﬁg that he
would not be able to bear medical expenses for his ailing son, decided to
withdraw the said application for voluntary retirement on 05.07.2012 and,
according to the applicant, he submitted the same to his immediate
superiorA to be forwarded to the competent Respondent authority through
proper channel. The competent Respondent authority, however, vide their

orders dated 26.07.2012 informed that the appliicaht was permitted to retire

voluntarily w.e.f. 27.07.2012 in terms of provision of Rule 48-A(3-A) (b) of

CCS (Pension) Ru!es,'1é72 and, according to the’ applicant, he was,

thereafter released from serwce on: 27 07 2012
5 Y { t,? £ .
The applicant, thereafter T ade several representattons to the

N3 Y
authorities to consider hlS prayer‘fg\r*‘\\%vﬁhdra\:iﬁva! of,voluntary retirement but

NI

’; *e" Spong 6‘ents' “commumcatlon dated
' 5"\"?\%““%“7
PN N
18.09.2012 that, as hrs«volunta etrre me t*has lread been given effect
AAAAA ry%[ ) a -.r"‘"':’g.\ } y g

to, his prayer could not b” faccedgi to. Ag e'd,) ;‘g*‘tofthe applicant, he was

”—"«-'n—'

s 4]
i kﬂ

ub Rule 1 of Rule 48-A(3-A)
of CCS (Pension) Rules 1972 1o wnthdraw his prayer for voluntary
retirement, and, such .withdrawal was within the spe/cl:ific’-time lireit. The
applicant, ‘being aggrieved, has chailenged the action'ef the,Reepohdents
in not allowing him to withdrav{/ his voluntary retirement in the instant O.A.

The applicant has cited, inter alia, the following grounds in support of
his ground:

(a) That, the order of the Respondent authorities dated 26.07.2012 is

arbitrary and illegal as the applicant had submitted his application

~
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praying for withdrawal of the prayer of voluntary retirement earlier
to the date of acceptance of his prayer by the authorities.

(b) That, the applicant's prayer for withdrawal was :well within time
limit as provided under Sub Rule 1 of Rule 48-A(3-A) of the CCS
(Pension) Rules, 1972.

4.  The Respondents, to 'the contrary, have argued that, the applicant's
prayer dated 31.05.2012 for voluntary retiremer;t primarily referred to his
ailment_s in the form of acute spondylosis and failing eye\sight,)'and that the
“said request was duly forwarded to the competent Resﬁondent a‘uthority

after calling for his vigilance clearanceﬁ,certlﬂcate The vugllance clearance
Al WPy
certificate dated 20.06. 2012§,howeve|;,g3tated as follows
“,. g rM. .‘?

Py _ \'“EMPL(‘IWEESJ OVIDEN FUND ORGANISATION

T ENTEM T
N _:p:stry of Labou“r Government of India)
omce«g@‘rﬁ EDV. DIF ,omscron (\?/IGILANCE}, EAST ZONE
BHA! glsm h‘;;llIBHlkLBHA WAN, DK-B!.OCKK KARUNAMOYEE
L “N;,/SECTOR-M,SALT LAKE- CITY KOLKATA - 700091.

Ph 23593687 Fax~23586773*"£—ma:l dvegtoez@_redttfmml com

"M;‘

ot

LE T

I [y
No. DDV/EZ/VIG/WB/VIG/CLR/ZOI2-2013/V@L }/HI/431 Date:23 JUN 2012
‘l‘-k “ \\"-.,, - ,' e ..-./
To , e II By name to:
The Employees’ Provident Fuid Organisation Shri 5.C. Sengupta,

Regional Office, Kolkata ' - . APFC(ADM)

T

Sub:Vigilance Clearance Certificate-regarding.

Sir,
This is with reference to letter No.Pers-I/VR/383/AD/Vol-1/225
dated 20/06/2012 on the subject cited above.
Sl. No. | Name & Designation | Vigilance Profile
of the Official :
1 Shri Ashutosh Dutta, | SRO/Park - Street/AVS:: A
Sr.55A,SRO, Howrah. | Chargesheet Under Rule-12 of
EPF Staff(CCA) Rules, 1971 has
been issued in respect of the
Official from SRO/Part Street vide
U.O.No.SRO/PRB/AVS/WB/AD/ZO
11-12/7 dated 20/06/2011 for not
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attending to the task of issuing of
Annual Accounts & for
unauthorised abselnce from duty

on flimsy ground.

A Penalty of “Withholding one
future increment starting from
July,2011 with cumulative effect”
has been imposed upon the
Official from SRO, Park St. Vide

) ! No.  E.P.F.0./SRO/PRB/RC/AVS/
WB/AD/2011- 12/29(1:) dated
21/07/2011. :

Before  granting Cléaranée, »
RO/Kolkata to verify the
currency of Penalty.

Further, it is also requested to verify the Vigilance profile/Vigilance
status of the concerned Official maintained in your records for
administratively initiated cases, criminal cases and pending complaints
of serious nature before :ssamg f‘nal NOC

s, | 0_«'” . \‘l Sd/-
: {‘(RK SAHOO}

ey
’m‘d /ﬁfig ” ,‘.Yours fa/thfully,
; S

az‘“"‘ /}5 ﬂ%fﬁ 3

ﬁ/‘ / ? %” ; ~

}fﬁfﬁw %
£

Thereafter the- Responde‘ﬁ“tsaicalIed"*for“h|s no ;due certificate, and,

' % (f’/ s, /
after obtamlng the same\apermltted._thef*appltcant/etfc; retlre voluntarlly on

F
G TR

’ﬁ.s

REie
S, "*'.; T 4”(‘ Wi E ’

26.07.2012 and he stood released on~27—~07 2012

Respondents have further averred that the applicant's prayer dated
05.07.2012 for withdrawal of voluntary retirement was received directly by
the Regional Office, Kolkata without any forwafding letter from Controlling
Office of the applicant. The Regional Office, Kolkata, after receipt of the
prayer for withdrawal, directed the Controlling Office of the "applicant on

24.07.2012 to convey the comments of the Contrdlling Office as the said

letter had been received directly in that office and net through proper

| channel. The Controlling Office at SRO, Howrah repljed forthwith on

25.07.2012 as follows: ' lw(

[ ey

-
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“EMPLOYEES’ PROVIDENT FUND ORGANISATION

Ministry of Labour & Employment, Govt. of India

Sub Reglonal Office Howrah

24, Belilious Road,

‘ 22, G.T. Road,
HOWRAH - 711 101.

No. WB/HWR/RC's Secretariat/AVS/Vol-1/58 ' Date: 25/07/2012.

By name to: ' To . :
Sri 5.C. Sengupta, The Regional P.F. Commissioner,

A.P.F.C.{Adm). Employees’ P.F. Organisation,
Bhavishydnidhi Bhawan,

DK Block, Sector - H

Salt Lake City,

Kolkata — 91.

Subject: Request for withdrawal of application for
Voluntary Retirement in Respect of Sri Ashutosh
/Duttb"'SSSA, SRO, Howrah Reg :

MPT,} *,‘

Ref:”?}”" Youf™, ; 1letter No Pers-l/383/AD/VoI-l/295

g ‘gdtd 24/07/201.2%;L T

e
. ':i.:' f.? ‘\‘:?: &;—Cf%
Sirj ¢ ’?s “”‘“ ”“‘-'-‘7’ -

ﬁ, e, !’
W/thkgeferencekgg ;bgve, t\!su‘g mformkthat we were not aware of
R

st
.

SO o

~

o
SITILALE

Ny

any; requestr{fon w:thdgawal*"”%j‘ V:R.S. appfzcat/on of Sri Ashutosh

.i- I' ‘il, ; \‘\
"k \ 4 ~

Dutta, SSSA t/l!Jece/pt of above‘referred letter.
S ;" /*‘f

However,x upon recetpt1 f"your faxﬂletter dated 24/07/2012, we
have venf?édxthe ~facts..and-it Mbas come to notice that Sri Dutta
himself entered the-dispatch number in Despatch Register of A/c.
Gr./X! (Where he is working as Dealing Assistant) after putting it in
a envelop and addressing it to you and sender as RC’s Cell and
handed over to concern clerk of Dispatch Section and accordingly
considering that the letter no. written in the envelop tallied with
the letter and the letter dispatched alongwith other
correspondences to Regional Office for the day i.e. 05/07/2012.

- 1 would like to mention here that this is not ,'the first time that Sri

Dutta indulged in such activity, earlier vide letter No.WB/HWR/RC’s

Cell/AVS/Vol-1/309, dated 18/06/2012, this Office has sent a
detailed Ietter giving details of his mis- deeds with cop:es of
documentary evidences. . .

As regard to the request of Sri Dutta for withdrawal of his VRS, it is
submitted that the ground given by Sri Dutta for seeking VRS was
his ill-health and in the present application he has stated that due
to sickness of his son he want to continue in the service. Thus, it is

clear that the reason for seeking VRS i.e. ill-health of Sri Dutta is

.

e e e
o

B
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-

still continues and if his VRS application is accepted, there will not
be any hardship to his family as even after retirement an employee
is eligible for medical care of himself and famﬂy members as per

rules.

Hence, in the light of the facts and circumstances narrated earlier
vide earlier letters of this Office on the subject, it is recommended
that VRS application of Sri Dutta dated 31/05/2012 should be
accepted forthwith and he should be relieved from the employment
of EPFO immediately which will be in the best interest of the
Organisation and Sri Dutta also as his continuation in the
Organisation may cause irreparable loss to the Organisation on
account of lack of productivity on his part and his habit of indulging
in mischiefs as reported vide this letter and earlier letter dated
18/06/2012 of this Office and due to his frequent-iliness and also
cause problem for his family if action is taken for his misdeeds and
if any punishment is awarded to him by the cdbqpetent authority.

Lastly, it is requested that if competent authority decides to accept
the request of the;ofﬁc:al;for w:thdrawal of his V.R.S. application,
he should besplaced under suspens:or?’:mmedlately pending further
mvest:gatlon ofgfs”no&s fallegat;ons of *m/sconduct against him
LISy a-Y

(alreadx reported} and;ﬁu; for»sg{me reoson,ttt is also not possible to
place him under susp -ns:qp, »»then*’he shoula'ibe at least immediately
removed from*the{;o o,_,;SRO Howrah» os ‘hls continued presence
here Js,;not only actmglgs“‘a great demot:vatwn for the entire staff
and Officers of;:;fh:s jOfﬁce but is also iquest:on mark on the
authonty of the.,Oﬁﬁcer,.m}LCha /ge ., j‘

This i tssges w:th rhe approval of RPFC/OIC

o G, ot
l"kh \‘1..‘_ ‘«.I-‘ H
"««-.,,%:*-««_m.___,wmf M,ﬁ«“/ Yours faithfully,
*GNH*"WW.JIM a Sd / -

(S. N. BHUYAN)
ASSISTANT P.F. COMMISSIONER (ADM),
5.R.0., HOWRAH.”

As the Controlling Office strongly recommended that the applicant

concerned was found guilty of the misdeeds, and that, his continuance in

the organization would cause irreparable loss to the organization on

account of his lack of productivity and his habit of indulging in mischief, the

competent authority accepted the prayer of the applicant for voluntary

retirement and allowed him to be released from service of the Respondenf

authorities. Respondents, in their reply and also thfough the supplementary

*




- has already availed of his retiral dues, the O.A. deserves to be dismissed
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affidavit as directed by this Tribunal, provided details of the retiral dues

| received by the applicant. According to the Respondents, gfven the fact

that his relationship with the Respondent authority has ceased, and that he

as devoid of any merit.

5. The main point 6f determination for adjudication in the instant matter
is whether the applicant’s representation dated 05.07.2012 for withdrawal
of his prayer for voluntary retirement dated 31.05.2012 deserved
consideration by the Respondent authorities.

6.1 At the outset, we refer to- the appllcants prayer for voluntary

'a!f ~oF‘ 1‘— ‘:j;‘! :‘M
retlrement at Annexure-A/Z to ‘the O A Wthh lSv“qlfi"eted as below

"
o, -,

i“,v"ﬂ“ r:”_-

i e

"; i |
«-The Reglonal °l/°ro :d?nt”Fund Comm:sétoner (1)
i ﬁwEmployee,iProwdent Fund Orgamsat:on
‘ Reg:onal Off:cev%olkata C /
DK Block; Sector 1" S/
Salthake Clterolkata ’ / j’

-
~ ~ o tE

~—.

Through Qroger channel

AR gyt AT

Sub: Appeal for acceptance of Voluntary Retirement — reg.

Sir, .

Most respectfully and humbly | beg to state that as | am a
patient of acute spondylosis and | am not in a position to attend
office on regular basis. It has become very pamful to me
contmuous sitting in the chair to work properly Moreover, my

. eyesight is not permlttmg me to sit before the monitor which is
affecting my both the eyes. Very recent past while | went® to an eye
specialist | had been advised to avoid the . job -of computer
constantly. As a result, at present | am unable to satisfy my
superiors. '

In the above circumstances | do appeal to your good office
to accept my appeal for voluntary retirement at an early date on
medical ground and | may kindly be allowed to go on leave w.e.f.
01.06.2012 on medical ground till acceptance of my voluntary
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[ ~

retirement. The leave application as per format is énclosed for your

ready reference.
Dated, Howrah Yours faithfully,
The 31° May, 2012 : Sd/-
(ASHUTOSH DATTA}
SSSA

A/c. Gr-Xl, SRO, HOWRAH"

From the above, it is.inferred that the applicant has not indicated

anywhere in his prayer the specific date on which he intended to proceed

~on voluntary retirement thereby violating the basic requirernent of Sub Rule
1 of Rule 48-A of CCS(Pensuon) Rules, 1972, which states as follows

“(1) At any t:me after a. Governmenr servant has, completed
twenty yearsgquahfymg ser:wce *he may, by giving notice of
not /esa than thggewnagggths qn wntmg to the Appointing
Authonty, ret!reffr%m serwce ,»/1- \

Y
oA

6.2 Next, we refer: tom;s ;,.zprayer for Voluntary retirement as

‘-«

'i

annexed at Annexurée- A/4 to the@if whlch"%eads as~fallows
L ;:;;\ Shobd® e f

o

“To e/’ S {.’n} ,,z‘"
The*ReglonaI Provudent~Fundr‘Commussuoner-I
Employees Provident Fund Or’éanlsatlon
DK Block Sggor-ll"Salt-Lake City,

Kolkata — 700 091.

) THROUGH PROPER CHANNEL N

Sub : Prayer for withdrawal of application for'l)oluntary retirement
in respect of Sh. Ashutosh Dutta, Sr. SSA, SRO — Howrah.

Sir, ;

~Most respectfully | beg to inform you that | have applied for
voluntary retirement vide application dated 31.05.2012 due to my
ill health. Subsequent to my said application I am in a very distress
condition due to severe iliness of my son who is a neuro patient
and his treatment is undergoing. Relevant medical documents in
support of my contention are enclosed herewith for your kind
perusal.

Under the above circumstances my voluntary retirement from the
service will badly affect the treatment of my son because of my

financial constraint as presently | am not in a position to bear the .
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J

huge medical expenditure for my son from my personal savings as
there is a recurring expenditure for myself also. As such my
application dated 31.05.2012 for voluntary rétiremant may kindly
be treated as withdrawn. | ensure that [ shall put alf out effort in
my official duty to the best satisfaction of my superiors and if
possible | may kindly be posted at Regional Office, Kolkata for my
convenience to attend office from my residence and oblige.

Thanking you,
Yours faithfully,
Sd/-
(ASHUTOSH DUTTA])
Dated : 5/7/25)12 ‘ ‘ SR. SSA, SRO-HOWRAH”

it is deciphered from ebove that, in his prayer for voluntary retirement
the applicant ‘has cited his personal medical infirmities,' and, in’ hi-s
withdrawal application he has mostly referred to the severe iliness of his

son. As the severity of his son swllness iwas knewn to hlm on 31.05.2012,

A, 5% < ,w ‘% ;
the date of his prayer fon vo!untary ,[eflrement apparently made wnthout

'{: A K y ;d"—-» . ()
; w s \. aft:ﬁ h/l
ppears«tocg be con

%rary to his prayer for

! 5; w»«-"' i
withdrawal. . W ey ii
LD ) i
6.3 When the appillcant ha{iimpraéetd fer/vo‘luntary : etlrement the said

'4. {1‘_(' . "l»..,% “4(;\., )

' representatlon was forwarded’througmproper chann’él as per Annexure-A/3

., s 1 MR N
‘\.’ ' 4""; {’"

"’«-«' mn-ﬂ"‘

retirement, there is nothing on record to prove that the said 'pray'er for
withdrawal of application was routed through the proper channel, which
was a mandatory requirement in terms of office procedure.

The Respondents have furnished before us a communication of
Respondent authﬁorities at Annexure-R/10 to their reply gtated 24.07.2012,
which refers to the fact that the said application had net_ been forwarded
through proper channel as quoted above (supra). This proves that although

the applicant has urged in his pleadinge that his representation was indeed

forwarded through proper/ chanttel, the Respo’ndentslr have pro’duced‘

~

%
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documents, which establish their claim that the applicant's representation
was not forwarded through proper channel and it wae only when the

Addressee Authority sent it back to the Controlling Office vide their letter

- dated 24.07.2012 that the Controlling Office came to know about the fact

7 )

3 that the applicant had preferred a representation for withdrawing his prayer

for voluntary retirement.

Respondents have also brought on record certain facts, which
reveals that the actions of the applicant in forwarding his withdrawal
application was not bohafide in nature as he had entered the dispatch

number in the Dispatch Reglster where he was worklng as a Dealing

41

,1 Ty if v";‘

Assistant himself and placedht in an.genvelope gaddressed to R.O,, Kolkata
\i: Aff \ i Y Dy

after recording sender es R. ;ﬁi@‘% cet d, handed-o er the same to the

concerned clerk of Blspatch%Sectronpfé%n' f}és the d:spatch number written

as ;’ ’i}“‘«f’ 4
on the envelope taIIred»’wrth the Iettfer"'iltawégs dlspatched to RO, Kolkata
Ry e ]

PR

--'»«

n, 'i

The applicant has not; centroverted the allegatron ef hls taking resort to

&
.«.....p-'"l ;f i'
K

-r

™ s
such dubious means to averd’*proper channel“rnwfonmardlng his withdrawal

kﬁ‘
i

Nt st T

application either in his rejomder orin his supplementary affidavit. Hence
as recdrded in the Respondents’ pleadings, and, in the absence of any
contrary averments, it is established that the withdrawal application of the
applicant was not forwarded through proper channel to the competent
authority. ‘

6.4 The provisions for retirement and completion of 20 years qualifying
service, as provided in Rule 48 (A) of the CCS (Pension) Rules, 1972, are

quoted as below:

‘(1) At any time after a Government servant has completed
twenty years’ qualifying service, he may, by giving notice of

——
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not less than thrée months in writing to the Appointing
Authority, retire from service. ,

XXX XXX XXX
(2)The notice of voluntary retirement given under sub-rule (1)
shall require acceptance by the Appointing Authority:
-Provided that where the Appointing; Authority does not
refuse to grant the permission for retirement before the expiry
of the penod specified in the said notice, 'the retirement shall

become effective from the date of expiry of the said penod

(3-A) (a) A Government servant referred to in sub-rule(1) may
make a request in writing to the Appointing Authority to
accept notice of voluntary retirement of less than three
months giving reason therefor,; '

(b) On receipt of a request under Clause (a), the Appointing
Authority subject to the provisions of sub-rule(2), may
consider such request for the curtailment of the period of
notice of three months on merits and if it is satisfied that the
curtailment of-, thei s?'penod of notice will not cause any
admm/strattve mconvenfence thé-. Appointing Authority may
relax the,wequrrem*e‘"ﬁtf;qg‘ notice of three months on the
condition’ that, **theh /Government lshall not apply for

commutationé‘ofhaupa Jehis” penszop;before the expiry of the
pefiodiof not ficeort e ’efr’r‘;orﬁﬁ% et g i
J 3:: !g" M‘gﬁ ‘éj Edis s, hn% f: -

(4) A%overnmen‘i‘?servgn;‘w??vo hag; eljected “to retire’ under
this rule and héfs/g:ven the‘fﬁecessary notice to that effect to
the Appgznt/ngsA’ﬁth@ntyfg‘;all"begprec{'uded from withdrawing
his not/ce»’except with the s,oec:ﬂc app oval of such authority:

Prowded thatathemrequesT for wjghdrawal shall be made
before the mtended date’of hts%;;trement i

Nere .--<"

s e T m/'

, -
T, o
e, e

The following have been laid down in the above méntioned rule:
(i) At the time, after a Govt. servant completed 20 years qualifying
service, he may, by giving notice not less tﬁan three months in
writing to the appointing authority, retire from service.

Herein, the Ld. Counsel for the applicant’ clarified at the time of
hearing that the applicant had put in 29 years of service.l_‘Consequently,
Rule 48-A of the CCS (Pension) Rules, 1972 applied to him. _

(iiy To apply for voluntary retirement, a notice o% not less {han three

months had to be given in writing to the appomtlng authorlty

B D,
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T : clearly indicating as to which is the specific date wherefrom the
4 ) . ’ [ . )
employee intended to proceed on voluntary -retirement.. The

intended date of retir‘ement was hence Ia m‘énda’torily
requirement. The applicant left his notice opeﬁ ended. Hence,
in the absence of any specified date, the Respondent
authorities had to decide within 31.08.2012 as' to whether they
- would refuse to grant permission or whether tﬁey would accept

the notice of voluntary retirement as issued under Sub rule 1 of

Rule 48(A) of the CCS(Pension) Rules. The Respondent . t

authorities, whlle acce;{t{ g,ilg prayer for voluntary retlrement f
§ w;?' - ;‘ I

"4‘ L F_ y 1
in the order No A A3 dat'@ 0720 ’ﬁQ clearly stated as follows: i
<‘$ 4 Ny P ‘@\% A N '
/::: g;‘?ﬁ‘"‘\%x’a’ k.' i f .f*/‘%?:.". ) ”""" ", "" I \, ' . /E -
G AN\, 59’% =\ A
R é e e e 2 ‘ slfﬂ
i< ‘é’!;mpb" eesw‘Prowdéﬁt Fund Orgamsatton

et D §§lock §Sector-“ll Salt Lake C/try Kolkata 700091

s TN, Tl
-, \&'\ me*, /.‘ . I
. ", v

R ‘«:‘v}’f ORDER, NOT+143

\’ ¥ 'a.‘.»*‘ o }'

2

Shri Ashutosh Dutta, SFISiSA posted at Sub Regional Office,
Howrah is hereby«,allowed ”ﬁgw retife voluntorily with effect from |
27.07.2012 (A/N) in terms of the provisions of Rule 48-A(3-A)(b) of the ;
CCS (Pension) Rules 1972, however he shall not apply for commutation : "
of a part of his pension before the expiry of three months from the date
of his application i.e. 31.08.2012.

This issues with the approval of Regional Prowdent Fund
Commissioner-l, Regional Office, Kolkata.

Dated : 26.07.2012 o sd/> .
| (s C. SENGUPTA) s
ASSISTANT PROVIDENT FUND COMMISSIONER (ADM) ’
Regional Office, Kolkata”

i
It is clear from the above that the applicant was é!lowed to retire in

terms of provision of Rule 48-A(3-A)(b) of the CCS(Pen:sion) Rules, 1972.

4
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/ 1

Respondent author|t|es dec:lded that curtailment of perlod of notice as

required under the Rules would not cause administrative lnconvenience as

because the applicant was no longer rendering produc,tive service but

-rather habitually indulged in mischievous activities while in service. Hence,

his prayer for voluntary retirement was accepted before 31.08.2012. The

Respondents have averred in their reply that no notice peribd was indicated

by the applicant in his prayer for voluntary retirement, and, as his prayer for.

withdrawal was not routed through proper administrative channel, the said

' prayer of withdrawal was void and is a nullity. .

/ [

6.5 Respondent authorities have strengthened their averments by stating

*t.:*“

ﬂ‘*t* "i‘ *,

v

’(

f
r.;wd""
‘»
\
R

‘& %:fr"”ﬂ
22.09.2014 in response to dlrectlon h’éanunal” The admission of the
e v\,f X ‘@ "'- ] |
applicant on the detalls of the" , r’%tsr _beneflts recenj/ed by him are as

'-’(a as"‘a b;

: 1‘:; .f"f‘»f“ NY T e N
. %, S W T 5 “
follows: ) \4.% RN
' '» “&"\ o - - "“*m.-_.««""/? i A r‘ ,?'

“A. Monthly pens;on from July,w27 2012 AN, (date of giving effect
to the voluntdry rettrement of,the apphcant herein by the authority
concerned) till August 2014.
B. salary for the period from July 1, 2012 to July 27, 2012
amounting to Rs. 21,241/- paid on July 28, 2012.
C. A sum of Rs. 34,758/- paid on August 72012 on account of
Fixation of increment.
D. A sum of Rs. 77, 888/ paid on August 7 2012 on account of
Leave Encashment.
E. A sum of Rs. 26, 155/ paid on August 7, 2012 on account of Staff
. Provident Fund upto the date of Voluntary Retirement.
F. A sum of Rs. 6,88,584/- paid on December. 18, 2012 on account
of Gratuity &Commutation of Pension with the adjustment of Co-
- operative dues.

G. A sum of Rs. 1,20,524/- paid on March 20, 2013 on account of
reimbursement of the cost of treatment of the son of the applicant
herein in B.P. Poddar Hospital against Med:cal Bill dated January
232013

A Photostat copy of each document in support of the above
are annexed hereto and collectively marked as Annexure “S-1”.

e e : R e e D e ST e
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2. Your applicant states that your applicant is yet to receive the
following dues-

1. Bonus for the period of 2012-13. .

ll. Fixation of correct arrear increment frofn Ju?y, 2011 to July
27, 2012. '

Il. Benefits of Group Insurance Scheme.

IV. A sum of Rs. 1,27,967/- against the. claim for medical
reimbursement for the treatment of the son of the applicant in
B.P.Poddar Hospital against the Medical sjm of Rs. 2,48,491/-
dated January 23, 2013.”

Accordlng to the appllcant he clalmed the beneflts as per Annexure-.
A2 to the O.A. without prejudrce to his legal rights. But, the fact remains

that such benefits were received by him w.e.f. 28.07.2012, as averred by

the Respondents in their reply to the supplementary afﬂdavnt

""z,_

‘,v.

..n‘ »,

“We make rt clear. thbt the seq;ence, ccepfed a_part of benefit
under the scheme ~appeared in our.direction as noticed above,

would include the withdrawal of the benefit and utilisation thereof.

By no stretch of imagination, unilateral depos:t ‘of a part of benefit
under the scheme into the bank account, that too aftér withdrawal
of the application, would construe as to have accepted the part of
the benefit under the scheme, when the same was neither
withdrawn nor utilised by the employee concerned.”

We find, however, that the judicial pronouncement refers to a
particular contractual scheme under which the petitioners had been
sanctioned their ex-gratia payment. In the instant matter, there was no
unilateral deposit into the applicant’s bank account as he had claimed the

same and the applicant was not guided by a contractual scheme but by
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CCS(Pension) Rules, 1972. In the same order, the Hon’b:le Court further

held that having accepted the benefit under the scheme by withdrawal and

utilization thereof, the applicants are not permitted to approbate and

reprobate further. For the last seven years' the instant applicant has
wnthdrawn and utilized his retlrai dues to his benefit and hence in terms of
Athe rat|o in Punjab Natlonal Bank Vs. Virender Kumar Goel & Ors
(supra), he cannot approbate and reprobate at this stage. |

6:7 Ld. Counsel for the applicant urged that, as this Trit}unal, in O.A.No.
1223/2014, vide order dated 21.03.2018, had directed the Respondents to

; decide the matter as per Rule 88 of the CCS {Pension) Rules 1972, similar

;531&3 ‘i"f lﬁ" ‘m,h
<8
* consideration be granted?mNthe mstant Q.A. We note that Rule 88 of the
’ ,wﬁ- 'e, i /A ‘

said Rules refers to the power ‘~to grelax/? he, requarement of the rule to
P, -, \:7’\-5‘,. jj f.r ww"& -N,! kY
X "M i _"'.s"" k'

| prevent undue hardshlp in any,.part uula'r~case In theg

SUg ebsence of specific
} G V \“:\ 5 f

averment of the appllcant as tOﬁﬁWthl’Il s&ecnf ic compenent of-Rule 48-A of

the CCS (Pens:on) Rules |se sought to be relaxed by the appllcant in this

S //

case, we are of the v1ew thatnapgql_ni:ebihtyfef dec:s:on m O.A. 1223/2014
stops short herein. s g

Respondents, on the other hand, have centended that as per the
decision in State Bank of Patiala Vs. Kanwal Nain Siniqh (supra) there is
a bar te withdraw application for voluntary retirement, |n which the Hon'ble
Court has deliberated on Voluntary Retirement Scheme for bank
employees. The applicant in this instant case is nlot guided by any
Voluntary Retirement Scheme but by the provisionsl of CCS (Pension)

Rules, 1972 and, hence the Respondents’ citation of State Bank of Patiala

does not a4ppear to be applicable in the instant matter. B

T T T e Y T e e g Lo wm e s .
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inapplicable in case of the applicant.
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6.8 In Balram Gupta Vs. Union of India, AIR1987 SC 2354, it was
ruled that voluntary retirement becomes effective from the date mentioned

in the notice and an employee is entitled to withdraw the nctice before that

i
i

~date. In the instant matter, no date was mentioned in the appllcant s notice.

‘Hence the employee’s nght to withdraw the notice before such date is

.
1
i

Further, in Sohan Lal Vs. State of Punjab, 2006(6) SLR 797, the

Hon'ble Court decided that when'an employee exercises the option of

voluntary retirement, he cannot complain about the consequences \

It has also been held in Sambhu Murarl Slnha Vs. Prolect &

ua?i\l -?7""!:5_:-’%..3‘)-

Development india, (2000) 5 scc‘.em that the; effecttve date of voluntary

i

retirement will be the date c r l’e ;/'a /J‘&m tﬁ‘é Eppilcants case, the
. ”,%xii,;i,,d,m TR

effective date is 27. 07 2012. S i‘:, i
- w"’m‘i\ﬂ 3
In P.Lal Vs. Unlcm of IR oa),;fs scc 393 the Hon'ble Court

T

A
dia, #20(

LT o ) ,m'f e
Py o il i

held that once the (?;“ove[R r.pé“n? ccepts thesrépres‘fentatnon of voluntary

____d/ l"
7 O

retirement, the retlrement mb%e&)mes effectlve and master-servant
e

R il

e, e

relationship ceases to exist and lt is no more open to‘the Government to
permit' the employee tc withdraw such applicaﬁon. Tﬁi_s ratio has been
correcﬂy applied by the Respondents when they have no"t entlertaii:ied his
representations post his date of release, informing the applicant
accordingly vide their order dated 18.09.2012 (Annexure;AIQ to the 0.A)

In Punjab National Bank Vs. Virender Kumar Goel, 2004 (100) Fac
LR 648(50), it has been held by the Hon'ble Court that;an employee, who

sought voluntary retirement and subsequently wrote for its withdrawal but

=

S Y
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1

has withdrawn the amount of retirement benefits, was not entitled to the

withdrawal of his appiication for voluntary retirement.

- 7. Accordingly, we find that the applicant’s praye‘r&',for withdrawal of his”

‘voluntary retirement was net valid as because his earlier prayer for
voluntary retirement failed to mention any notice period without which the
validity of his withdrawal cannot be determined. The prayer for withdrawal,
most surprisingly, was not routed through proper ehannel and this has been
pfoved undisputedly by the Respondents. Further, once the employer-

employee relationship has ceased as on the date of release of the

| appllcant as laid down in the case of gunjab Natlonal Bank (supra) and’ |

’ W’w .....

once the retlrement beneflts“have beer,a_,,,{y&vlthdrawn the retlrement has been

P A
accepted and further sco,pe of W, h,q a

'-9.

Eil ij@i '&i
SR i 1Y

ron.merit. If theiapphcant however,

LR

Accordmgly, the O.A. is: dlsmis
;W& ”fw”i*" FUO n
decides to raise a dispute wnthﬁi‘r‘ietg ard tp‘«a"‘ §? of hls*re irement benefits, he
5 o oA : 'n._."- ’%3&.‘@3.”_:}3’5&" ,a"’“%}««.k

o, it
s ' k

A /f‘ Rl“’{:‘h"% ' m.f ‘\,
is at liberty to approach the.concemed forum vﬁ so Advised. There will be
\v‘\., -‘\ =, r{" l"i' H ;;u B S . ’“,.--"f 4 fl."
no orders on costs. S e RS P
ﬁ"’-,\ N, e e e o~
N - "N‘"‘W-‘\u\,, . __h,,,,,-w‘-*."""’"y
(Dr. Nandlta Cfﬁerjee) (Bldlsha Bar(erjee)

Member (A) _ Melmber (J).
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