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CENTRAL ADMINISTRATIVE TRIBUNAL , b‘w SEAVa LN
; KOLKATA BENCH : :

T4 0.A/350/1410/2018 Roserved on 24.04.2019

/ ‘ : Date of Qrder:&f 219

Coram: Hon’ble Ms. Bidisha Banerjee, Judicial Member _
Hon’ble Dr. Nandita Chatterjee, Administrative Member

Ashis Kumar Ghosh, son of late Raﬁjit Kumar Ghosh,
residing at Quarter No. 55/A, Street No.23, P.O. & P.S.
Chittaranjan, District: Burdwan, working for gain at Clerk
Grade-II at Chittaranjan Locomotive Works at Chittaranjan,
District: Burdwan, Pin: 713331.

s Applicant
Vrs. |

1. Union of India, service through the General Manager,
havmg h1s‘3fﬁce”ét Chlttaranjan Locomotive Works,
P.O. Chxttaréﬁjé”i’f;?sttnct “Burdwan, Pin: 713331.

2. The General‘Managero havmg his ofﬁce at Chittaranjan

Dlstrlct

3. Chlef /Matenal«Manager (P) having his office at
Ch1ttaran]an Locomotlve xWorks P 0. Chittaranjan,
Dlstrxct uBurdwan, Pm 7#13331

4. Chief Personnél Ofﬁcer havmg his office at
Chittaranjan Locomotive Works, P.O. Chittaranjan,
District: Burdwan, Pin: 713331.

5. District Controller of Stores (EL), having his office at
Chittaranjan Locomotive Works, P.O. Chittaranjan,
District: Burdwan, Pin: 713331, -

6. Deputy Controller of Stores (P), having his office at
Chittaranjan Locomotive Works, P.O. Chittaranjan,
District: Burdwan, Pin: 713331.

7. The District Controller of Stores ((-f}), having his office
at Chittaranjan Locomotive Worké, P.O. Chittaranjan,
District: Burdwan, Pin: 713331,

8. District Controller of Stores (RB), [being the Enquiry
Officer], having his office at Chittaranjan Locomotive
Works, P.O. Chittaranjan, Dlstrlct Burdwan, Pin:
713331, ;

“«........Respondents

For the Applicant(s):  Mr. J.Gupta & Mr. B.Mullick, Counsel




For the Respondent(s): Mr. P.Bajpayee, Counsel

ORDER

Bidisha Banerjee, Member (J):

This application has been preferred to seek the following reliefs:

“a) The respondent authorities be direéted to forthwith pay the
applicant’s entire back wages i.e. from 2" August, 1994 to 18"
March, 2013 and to give all other, consequential benefits
including due promotions which the applzcant is entitled as per
rules ie. presently to be promoted as Olffice Superintendent
(O.S.) by cancelling and/or withdrawing the impugned order
dated 15" June, 2018 by considering the admitted fact that the
applicant was not employed in any other organization during
the period from his alleged dzsmtssal till the date of his
reinstatement in service; :

b) The General Manager, Chittaranjan Locomotive Works be
directed to pass an appropriate order so that the applzcant can
get the back wages, With-regard to his service from 2™ August,
1994 to 18" M&i’ch 20]3‘?and ‘to give all other consequential
benefits znéludﬁdngax‘d&?"‘;promothns which the applicant is
entitled .aszper; ru[gsnii,p ,,presently\ to be promoted as Office

Supermtendent_ @-é’ %{\;ﬁ ' ;
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2. The admitted facts of the case are that the f*apphcant had assailed an order

1’

dated 01.10.2002 passed by this Tribunal in O.A‘ No. 3104/ 1995,in WP.C.T. No.

361/2003, which was disposed of in the following manner:

“The original application is remanded to the Tribunal
only for the limited purpose of ascertaining on affidavits, which
may be filed by both the petitioner and the respondents, as to
whether the petitioner is entitled to back wages and other
consequential benefits from 2™ August, 1994 till the petitioner
is reinstated in service.

The parties are directed to file affidavits within four
weeks from today on this limited issue only. The Tribunal will
consider this issue in accordance with law within eight weeks

from the date on which the affidavits are filed.

The writ petition is disposed of accordingly.”
Consequent to the remand, O.A.No. 304/1995 was heard out and disposed of

on 27.11.2015 with the following orders:




....... O.A. is disposed of witfi a direction upon the
respondents to give a personal hearzng to the applicant,

ascertain whether he served any  organization after his
dismissal from service till the date of hzs reinstatement and on

the basis of available materials consider and pass appropriate
reasoned and speaking orders in accordance with the decisions
rendered in The Commissioner, Karnataka Vs. C.Muddaiah
[(2007) 2 SCC(L&S)-748], within two months from the date of
communication of this order. :

9. No order as to costs.”

Although, in terms of the direction bf tile, H;Jn’ble High Court, the
Respondents were reqﬁired to consider the grant of cor;sequential benefits upon
reinstatement, omission in the Tribunal’s orders of a direction to consider
consequential benefits was taken advantage of by the Respondents while issuing
their reasoqed and speaking order on 15.06.2018, operative portion of which reads

. AAVESR T e
as under: o
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Jex “Whel ﬂf,;the applz? t served any organization
aﬁer hzsgdzsrﬁz‘i?@%?‘i'@m servzce till the date of his re-
mstatement / In errsonal hearzng, Shri Ashis Kumar

other Orgamzatzon/durm he period he was dismissed
from*“Razlway eservzce /1 e, 02:08.1994 to the date of his

",
”1,

XXX xxx‘ xxx
xxXx xxx XXX

CAT/Kolkata has directed the respondents that a
personal hearing of the applicant should be done, and
speaking orders should be given. Therefore, in the instant
case, no court has ever passed any position direction to
the respondents for payment of back wages. Therefore,
the subject case differs from the case of “The
Commissioner, Karnataka Vs C.Muddaih [(2007)] SCC
(L&S)-748" on this account. In the subject case there
appears no specific ground to consider payment of back
wages to the applicant, .in the light of the fact that no
such directive has so far been given by any court of law,
and since the applicant was not prevented from working
during this period as established in Para 3 above.

6.  In the light of above, the payment of backwages
can not be agreed to on following grounds reiterated
again: p



i) No conclusion can be' drawn whether the
applicant was willing to work; as brought out
in Para 2 above. :

ii) The applicant was not prevented from
working by CLW administration, as concluded
in Para 3 above.

i) In the case of ‘“The Commissioner,
Karnataka Vs C.Muddaih [(2007)] SCC (L&S)-
748" the Hon’ble Court had given the orders
to the authorities (respondents) to pay the back-
wages to the applicant, but in the instant case,
no such order has been passed by any Court of
Law.” :

It is this order dated 15.06.2018, which is under challenge in the present

O.A.

3. Ld. Counse] for the apphcant at h{earmg, would subrmt that although the

T rs\.
i .}\.,‘

promotion to the post of Sr Clerk’%ln,,tl},e%l’awaand Rs 5200 20,200/- + Grade Pay
fe oy / ' \V :u '
il % ( \

Rs. 2800/- , the applicant was not’kept e select\hst dated 14.07.2015, but it was

specifically mentioned that ¢ the list was: prov1s1onal subject to interpolation of one
name in the select list whose narne could not be included i in the select list due to
non-receipt of decision of the Hon’ble High Court/Kolkata 1n CAN No0.4861/2013
(in the matter of UOI & Ors. -Vs- Ashis Kumar Ghosh)” énd that “the select list
was valid w.e.f. 18.06.2015” and “it had the approval of the jCompetent Authority”.
Hence, upon disposal of the application pending before th,é Hon’ble High Court,
the applicant’s name ought to have been interpolated as spieciﬁcally mentioned in |
the select list in accordance with the seniority at the material time when the
promotion was given to his juniors and as such the applicant ought to be bestowed
with consequential benefits of such promotion from the date such promotion was
accorded to his juniors.v Ld. Counsel would further submit t;hat such promotion was

wholly on the basis of seniority and scrutiny of working report. The select list of
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14.07.2015 did not reflect any adverse remarks in the CR off the applicant, which

would disentitle him of the promotion.

4. It appears from the record that, an application being CA:;N 4861 of 2013 was
pending before the Hon’ble High Court for recalling the order dated 18.12.2012
rendered in W.P.C.T.No. 361/2003, due to which, this Tribunal was constrained to
adjourn the O.A. 304/1995 sine die. The said application was dismissed on
09.07.2015 by the Hon’ble High Court. Further, on 09_.07.2015 itself, the Hon’ble
High Court allowed CAN 5218/2013 condoning the delay in preferring CAN
No.4861/2013 and further dismissed CAN 4861/2013 as, by way of recalling, the
Respondents had sought for a review of the order dated 18.i2.2012 passed by the

‘l

Hon’ble High Court. Since as on this date no appllcatlon is pending before the
St
Hon’ble High Court, Ld. Counsel fc;r the apphcant would strenuously urge that the
")‘.il[,-fj v"' ,
"""" yfsultably rmterpolatmg his name, as

x\“

submit that since the apphcant was not gamfully xemployed anywhere, which fact

a .!
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has been admitted by the Respondents in. the speakmg order he should be allowed

to draw salary for the period between his dismissal to reinstatement.
5. Ld. Counsels were heard and materials on record were perused.

6.  We note that the applicant was dismissed from service in the year 1994,
which he challenged by way of an O.A. in 1995 but, stra;ngely edough, did not
press for hearing of the O.A. until October, 2002 when tr;e O.A. was dismissed.
The order was assailed in W.P.C.T. No. 361/2003, which vilas disposed of in 2012
remanding the matter back to the Tribunal on the limited iésue of back wages and
consequential benefits from 02.08. 1994 In the present backdrop of the case and in
view of the de0151on of the Hon’ble Apex Court rendered in the case of Union

Territory, Chandigarh Vs. Brijmohan Kaur, (2007)-11 ‘SCC 488, wherein the
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Hon’ble Apex Court held that “the direction of the Tribunal whic?h is affirmed by

T ‘ the High Court, in our view, is against the old canons of law directed by this Court.
It is settled law that when an incumbent does not discharge any dtity, the principle
of “no work no pay” would be applicable. This consistent view h?s been taken by
this Court keeping in view the public interest that any govemnigent servant who

-does not discharge his duty should not be allowed to draw pay and allowances at
ue fee! fhat £
the cost of public exchequer”, the principle of no work no pay would .apply in the

present case. Further, without a specific order of relnstatement, there was no

‘occasion for the Respondents to take the applicant back to service. Therefore, the

prayer in regard to back wages is disallowed. !

7. However, in regard to the prayer of the appllcant for consequentlal benefits
‘ \ , i . ~,. a
followmg his reinstatement, in glew of the spemf ic eg\(phcn stlpulatlon in the panel
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dated 14.07.2015 that it was proj ?“'1 ,«sub]ect te 1nterpolat10n of applicant’s
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name which could not be ir;biudeéiﬁxn heiselg ct?thst dué to non-recelpt of decision
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of the Hon’ble High Court mszN No. 4§6A1/2013 which stlpulatlon made it
1mperat1ve for the Respondents to. 1nterpe;ete*tiqereﬁgllcant sultably as per seniority
in the panel once the application was decided, we direct ;he authorities to
“ interpolate the name of the applicant and to accord appropriate" ﬁnencial benefits
i by refixing his pay with effect from the date his juniors were allowed such
it promotion, grant him arrears of salary and revise his pension': accordingly. The

t benefits be extended to the applicant within a period of three moénths from the date

i of communication of this order.

‘ 8.  O.A.is, accordingly, disposed of. No costs.
o . I

. (Dr. Nandita (ﬂtterj ee) : (B,idls};a— éenérjee)

' Member (A) ~ Member(J)
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