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CENTRAL ADMINISTRATIVE TRIBUNAL Lﬁ“ g B RA
KOLKATA BENCH, KOLKATA L
No. O.A. 754 of 2011 " Date of order:J & Su‘kwgm pra
Present - Hon’ble Ms. Bidisha Banerjee, Judicial Member

Hon'ble Dr. Nandita Chatterjee, Administrative Member

Shri Mantu Dutta Chowdhury,

Son of Snehatosh Dutta Chowdhury,
Aged about 43 years,

Unemployed,

Residing at Ramesh Pally,

No. 11 Rail Gate,. '

P.0. Nabapally, Dist. North 24 Pgs.,
Barasat,

Pin — 700 126.

.. Applicant
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Kolkataa-loo‘om :

3. The Chief personnel Officer,
Eastern Railway,
17, N.S. Road,
Kolkata — 700 001.

4. The Divisional Railway Manager,
Eastern Railway,
Sealdah Division,
Sealdah, Kolkata..

5. The Senior Divisional personnel Officer,
Eastern Railway,
Sealdah Division,
Sealdah, Kolkata.

6. The Seniot. Divisional Operating Manager,
Eastern Railway,

\
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For the Applicant

For the Respondents
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Sealdah Division,
Sealdah, Kolkata.

7. The Station Superintendent / Manager,

* Eastern Railway,
Sealdah,
Kolkata. -

.. Respondents

Mr. S.K. Dutta, Counsel

Mr. P.B. Mukherjee, Counsel

ORDER

Per Dr. Nandita Chatterjee, Administrative Member:

An Original Application has been fi

Administrative Tribunals Act 1(-%&5\;‘§}ékin

led under Section 19 of the

\Stras .
g the fofiowing relief:-

L3

. \?! J"d i) 72y | )‘\
~ “(a)An ord8¥ qug /sg ast 2 Ype impugned order
dated:3 5204035 e.cmmuaicgtion dated 2.8.2010.
' &) -

2. Heard Ld. Counsel fo
record. A supplementary afﬂdavit has been fi

Written notes of arguments have been fi

notes, however,

(c) An order directing the respondents

(d) Any other order of further order/orders as to this

1d Yésposidents {0’ reconsider the case of
the \applicantsq f g \bééiwzeﬁnsider d in respect of the
applibanté/g QA. No. 1999%6P1 3\?3 namely, Sri Sukumar Roy
& ors. ‘ant\rithe event.the dgch;ni?ts are found to be similar
as prodbceg‘by‘ih‘é’fé“ppliéé%\tsg@ he documents to O.A. No.
434 of 1997\@3_—1;@ %o certificates and identity
slips/cards are concerned the respondents may be directed to
grant similar benefits as have been extended to Sri Sukumar
Roy & ors. with all consequential benefits within a period as to

this Hon’ble Tribunal may seem fit and proper.
to produce/cause

t
i

production of all relevant records.
Hon’ble

] Tribunal may seem fit and proper. !

r both sides, perused pleadings and documents on

led by the applicant on 15.1.2013.
led on behalf of the applicant. No written

have been filed on behalf of the respondents within the

scheduled date.

hady_~
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3. The case of the applicant, as inferred from the pleadings and written notes
of arguments, are that:-

That, the apblicént along with others was engaged as an Unapproved
Substitute and had worked, as such, from 23.4.1983 to 31.7.1986 under the
control of the Station Superintendent,' Sealdah.

That, a similarly placed employee, Shri Sukumar Roy, who had
approached the Tribunal in O.A. No. 1099 of 1993 praying for similar benefits
had been enlisted in the Live Casual Labour Registrar and had been
subseqhently absorbed and that, one Shri Subol Chandra Pramanik, who had
also approached the Tribunal for similar benefits, have been enlisted under the
directions of the Tribunal.

That, the apphcant had a;%pgoa%hé‘dtthgﬁntl),unal earlier in O.A. No. 434 of

1997 for enhstment of apf;’roved st o ¥ bstlt@e )(or training and also for

appomtment against regular va ane j ! *nal 'éLsp sed of the said OA.

claim was rejected on the fo‘ilémgﬁg?ggtf_ds/,
A

(i) - That his engageme@rjﬁl’é@o/ 4d/Substitute has not been
approved by the competént-authiority.

(i) The identity card issued to him did niot bear any machine printed
serial number and, as such, he was in possession of a fake identity
card.

(i) That, he managed to work a§ a Substitute in liaison with the local
Station Master, who was not authorised to engage him in any
capacity whatsoever.

(v) That, the claim of the applicant on his engagement was not

supported by any'appropriate appointment order.

k-
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According to the applicant, in terms of Para 2001 (5) of IREM Vol. |l there
was no provision for prgviding Machine Printed ldentity Cards to casual
embloyees. |
The eeplicant in .support of his claims, has advanced the grounds
that the speaking order dated 3.5.2010 was in clear violation of rights
‘ guaranteed under Article 14 of the Constitution of India and that the
rejection of his claim is highly discriminatory and is not sustainable in law.
4. Per contra, the respondents have argued as follows:-
(i)  That, although rhe applicant has claimed that he has worked as a
Substitute in the Sealdah Division of Eastern Rail\rvay in a post with regular pay
scale and had comr;le_ted 120 days’ of service which entitles him to temporary

status, no competent authority ir&@g{?‘l&%&ﬁqel‘r’pepanment had ever issued any
@

service certificate to the app‘ljeant. 501 T /)\
\ AN |
(u) That, in comphance*to tie ditestio 1t e TnEun | in O.A. No. 434 of
E R M

. .- (”

1997, the applicant wasgccorded'afperso a‘herrng on 22 3.2010, wherein he
\ 8]

‘had farled to submitt ar?y en“gemen order as isSted by the competent

respondent authority and tr@?dgtrty cards apd”the working/service certificates
i o) /

furnished by the applicant were manufa‘et»Ured"and' raddulent.

(i) The said service certiﬂcﬁe\‘\‘“ﬂa’s purportedly issued by the Station
Superintendent, Sealdah, Eastern Railway, who was not authorised to issue such
certificate under any circumstances. In support of their contention, the
respondents have furnished the format of service certificate as Annexure R-1 to
the reply to bring home the fact that there is a prescribed format for the purpose
of issue of the service certificate and that the service certificate produced by the
applicant is an aberration of the same.

(iv) The respondents have further argued that a decision in another O.A. as
relied upon by the applicant, does not provide a replicable cause of action as

each case has to substantiate itself on its own merit as per Hon'ble Apex Court

decision in Bhoop Singh v. Union of India & ors. AIR 1992 SC 1412.

Wt~
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(v) The respondents have also cited Pankaj Gupta & ors. v. State of J&K &
ors. (2004) 8 SCC 353 and State of U.P. v. Rajya Khanij Vikash Nigam
Sangharsha Samiti (2009) 1 SCC (L&S) 237 wherein it was held by the Hon'ble
Apex Court that incumbents illegally appointed are not entitied to claim continuity
in service and had no enforceable ripht for absorption, contrary to rules laid down
in this regard.

(vi) According to the respondents, as the applicant had never disclosed the facts
of his disengagement, the initial burden of proving termination is on the applicant
itself as per the Hon-’ble Apex Court dictum in Ramesh Watch Co. vs. IT cum
Labour Court 2005 (5) ALT 372.

(vii) Finally, the respondents have alsp pointed out a significant anomaly
namely, that as per declaratien (‘o‘f\tﬁe ﬁﬁpﬁcan‘t‘. in.the Original Application, he

was 43 years old on 31.‘7{?2‘01'1- '.e;.f e™date ‘Of filing the instant Original

/\
: ~ o
Application. By logical dedUictiorft Blicantyould have only been 15
v e r - C ‘ .

' years old in April, 19$3§5vhere r-,ern" T3¢ 3i?:‘an»t§ is claiming his working status,

@ i -
N 77/ (NN |
and the Railways as ar‘n el employerfeschews underage employees. According

s

to the respondents, the claim ofthe applicant gfé*serv s to be dismissed on
e N ’

5 arn A
asored

7
account of the abovementioré*re
5. The point of determination in this matter is whether the speaking order dated
3.5.2010 is liable to be quashed and whether the applicant entitled to the relief as

| sought for in the instant Original Application.
FINDINGS
6.() At the outset, the speaking order dated 3.5.2010 is examined in detail. The
same ie reproduced below for better understanding of the matter in hand:-

13

SPEAKING ORDER in O.A. 434 of 1997
Of Sri Mantu Dutta Chowdhury & ors. v. U.O.1. & ors.

1. In pursuance of the orders of the Hon'ble CAT/Kolkata in the matter of O.A. 434 of 1997
of Montu Dutta Chowdhury & ors. v. UO! & ors. (Petitioner No. 1), | have carefully
examined the case of the applicant, Sri Montu Dutta Chowdhury, S/o Snehatosh Dutta
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Chowdhury. The applicant was given a personal hearing by the respondent No. 3 on

22.3.2010.

9. During the personal hearing on 2232010 in the office of the St. DPOQ/SDAH, all the
documents available with the applicant were examined and he was made to submit

Xerox copies of the same as listed below:-
L Temporary Identity Card said to be issued by SS/SDAH on 28.6.83.

. Working Certificate on plain paper said to be issued by SS/SDAH for the period

from 28.4.1983 to 31.12.83.

3. | have also taken into account the various relevant office records before coming to a

conclusion about the eligibility of the applicant for re-engagement as substitute.

The applicant could not submit copy of any office order of engagement as Substitute
issued by the Divisional Personnel Department which could establish that he was
engaged through proper process and with the approval of the competent divisional
authority namely Divisional Railway Manager. All he .could submit were plain paper
notes cited as working certificates aliegedly issued by the station master of Sealdah
Station on different dates wherein he is said to have worked as Substitute under the
then SS/SDAH w.e.f. 28.4.83 to 31.12.83, which is not backed appropriate appointment

orders. :

4. The Identity card in possession of the applicant has also been verified with the registers

in the selection in Divisional Personnel department which issues identity Cards t

employees in the Division. The verification report reveals that no such Identity Card has
ever been issued from the section in the name of Sri Mantu Dutta Chowdhury. Al
dentity Cards issued officially yrop fﬁigb@ce Wwould bear a unique machine printed
serial number. The fact thathe was never n’g'age‘d‘«as a Substitute through proper
channel and with compe en&;uthon i prova? iselfxis a reason why no official

- |dentity Card could ‘ever have ésél} dgf‘o the aﬁ\pli. ant. This indicates that the
iona$frdltulent 2

b‘ée\g
\dentity Card in the @:’ﬁ'plican?sﬁp&& 4

5. Taking all the above facts_Into~perspective,jtgs reasen bly established from the

Y

ol

A R~
documents submitted by the.applican
office record, that“the apﬁi@é{%}

Chowdhury hasinever been engaged witil s

days he managéq to v}yer@sﬁﬁéﬁm&e’-’bﬂyi@with tZé local Station Master was
clearly unapproved. M/ihis ore” isy 5

Substitute when h‘i\s\e;‘a‘r.lief er;g\g_gementfa’r{q\th\e {wor\ he put in as substitute was
0 gtent

/
unauthorized and not\@ pcd@aﬂbﬁc:théﬁéomp

dgnu;gwthé ersonal h‘?aring, and from available
ot Dufta Chowdhury, Slo. Snehatosh Duta
ith Yoe approval Gf"cofnpetent authority, and the
background there” | 'no cabe for re-engaging him as

approval. Accordingly, having

reconsidered the grievances of~theapeti}1‘5ﬁer/3ri Mantu Dutta Chowdhury, Sfo
Snehatosh Dutta Chowdhury afréshrin-terms of the order dated 27.11.09 of the Hon'ble
CAT, Kolkata in O.A. 434 of 1997, his plea for his re-engagement as Substitute is
hereby rejected. This speaking order would be conveyed to the applicant by registered

post.

(L. TAMSQY)
Divl. Personnel Officer/Sealdah
& Rrespondent No. 3"

Upon an analysis of the same, the following is inferred:

(a) That, the applicant did not possess any engagement order issued by a

| competent respondent authority authorised to issue the same. This

averment has been admitted by the applicant in his rejoinder wherein the

applicant has stated as follows:-

=



_In this context, the'ipréyismnsr fPara2
WA

~ card. A person wanting'{o be anoﬁ

" (1) Name of the employee (in Block lEtters):
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“ Itis further stated that the question of submission of engagement order did not arise at

all as no such order was ever issued to this deponent”

(b) That, as per the verification report obtained by the respondent authorities,

it had been ascertained that no such identity card that the applicant claims
to be in possession of, was ever issued from the Section of the respondent
authorities as a_le identity cards officially issued would bear Unique Machine
Printed Nuhber. | |

The applicant has reacted to the same as under in his rejoinder:-

. the temporary identity card are bearing the signature of the competent authority as per

rules and the temporary identity card was issued‘by the competent authority as per

provisions of Railway Establishment Manual Vol. 2, Para 2001 (5) and there was no system

of putting any Sl. No. in temporiq\ic@nt'itﬁfcénﬂg {f'é "

&

001 (67 ofIREM Vol. I s referred to

,,\\

dphlied émphasis:-

"} pe

| 'ser-v‘ife, a céfsu:} labour should be given a
‘ ¥a QIGQ abour should be asked to supply to the
administration two passport size COpies g 1S @9'0_ raph at’the fime of his gngagement as
casual labour. This bhotog_r:ap ’ J;'é'ﬁ J 'é'@by 18.competentfauthority should be pasted
on his service card énotKeépopy{ﬁ the casuéfal%u\r:‘rfégis r. Casual labour should be

asked to deposit Re. fﬂ@wa{ds t_hieffcos%offselr.yiqe‘égrd. The following particulars should
be indicated by concemned'supervisoryfficial in the Séryice Card:

and the same is fep%duoe lQWAwitn
| e i ’

“5) Inorderto g‘roﬁqe doclmentat /pr

Father's Name (in Block letters).

) Date of birth : *

) Age at initial casual employment, year, month.
) Personal mark/s of identification.
)
)

(2)
3
(4
(5
(6) Date of engagement.

(7) Date of termination.

(8) Nature of job on each occasion.

(9) Signature of the Supervisor.

(10)  Name in full (In capital letters) & Designation of the Supervisor.

Note :- These should be cross reference. to LTI Register / CL Card Number. In case of re-

~ engagement as Casual labour previous spell of employment be checked up by Supervisors'

concerned including checks from the original paid vouchers.

The senvice cards should be in the form of a booklet and should have stiff card
board binding. On page 1 on the left side detailed instructions should be printed for the
guidance of casual labourers. These instructions should be in bilingual form both in English
and Hindi. In addition, Railways may add a local language of the area subject to

convenience. The service card should be machine numbered and account of service cards
maintained in Divisional Office.

LY
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Casual Labour engaged for short duration like a week or ten days for work of short
duration or for emergencies like restoration of breaches etc., wil not, however, be issued
card, nor their names entered in Casual Labour Register.”

Hence, it has been clearly spelt out in IREM-II that cards are to be machine
numbered, a provision disputed by the applicant.

(c) That, if the applicant had performed any duties -as a Substitute in liaison
with the local ‘Station Master, such delegation of work to the applicant was
unauthorized and was never approve_ad by the competent authorities.

(i) In the instant Original Appliéation, however, the abplicant has not set out to
prove the veracity 01; his service certificates or identity cards; rather, the applicant
has claimed that oné Shri Sukumar Roy and one Shri Subol Chandra Pramanik
had been engaged in the same manner as him and they have also worked as

ﬂis rs
Unapproved Substitutes along» ith theappllcar{t Agcordlng to the applicant, Shri

. oraryél\Xntlty slip and service

fas thatn sued to the applicant
5 |

3by the:ue pondents on regular

nlkf( h0se case was initially rejected
' \ /,’//. ‘ \\\
proached | he Tribunal with similar

™~

o

fer ot

prayers and that Shri Subol Chanwiwé absorbed in compliance to
directions of this Tribunal | in O.A. No. 94 of 2003 read with CPC No. 111 of 2005,
No d_etails have been furnished before us, however, by the respondents
whereby the distinction between the candidature of Shri Sukumar Roy and Shri
Subol Chandra Pramanik vis-a- vis that of the applicant could be established.
7. Hence, We deem it fit to grant liberty to the applicant to file a
comprehensive representation before the competent respondent authority with
specific referénce to the absorption details of Sri Sukumar Roy and Sri Subol
Chandra Pramanik. Once such representatioh is submitted to the competent
respondent aythority, the said respondent authority will examine in detail the
representation of the applicant énd, if he is similarly circumstanced as Shri

g
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Sukumar Roy and Shri Subol Chandra Pramanik, purportedly permanently
absorbed by the respondehts, the respondents will proceed to decide on the
representation of the applicant in the light of decisions taken in the context of the
aforesaid incumbents and communicate the same to the applicant immediately
thereafter. The entire exercise is to be completed within 8 weeks of the date of
receipt of representation from the applicant.

With these directions, the O.A. is disposed of. There will be no orders on

costs.

- L - LU

(Dr. Nandita Chatterjee)
Administrative Member

e,
(Bidisha Ba/nerjee)

.. Judicial Member

SP
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