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CENTRAL ADMINISTRATIVE TRIBUNAL

CALCUTTA BENCH
KOLKATA !

/ .
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OA. 946 of 2012

‘Hon'ble Ms. Bidisha-Banerjee, Judicial Member

Present
: Hon'ble Dr. Nandita Chatterjee, Administrative Member
Sri Manik Lal Kar, Son of Late Bhuban
Mohan Kar, Sub-Divisional Engineer
(now retired), Under control of Divisional
Engineer, Entally, BSNL, Calcutta.
.... Applicant.
-versus-’
1. Union of India, through the
) | Secretary,Department of
'_‘_\_.\,-;': Telecommumcatlon 20, Ashok
S Road\New Delhi~110001.
¥ el 3. f P , N\
AN ‘(ﬁ\\ﬁs‘ .r' /' ’wﬁ ! .
TSN 3
S s 'The Drrector (HR), BSNL Bharat
S ~Sanchar Bhawan Janpath New Delhi
",A“: ‘,/;;'\,;:\3 R I > y
R 3, The ChleffGeneral Manager (CTD),
R v Bharat Sanchar Nigam Limited,
“~...34.8.B.D. Bag, Telephone Bhawan;
Kolkata — 700001.
4. Divisional Engineer, BSNL, Calcutta
Telephone, Entally Extention
88B, Rafi Ahmed Kidwai Road
Kolkata.
/ 5. Sujit Mitra; Inquiring Aethority,'
Calcutta Telephones,
34, B.B.D. Bag, Telephone Bhawan
Kolkata -700001.
... Respondents.
For the Applicant . Mr. B.R. Das, Counsel
Mr. B. P. Manna, Counsel
For the Respondents . Mr. L.K. Chatterjee, Counsel (DOT)

Mr. S. K. Ghosh, Counsel {(DOT)
Mr. A. K. Gupta, Counsel (BSNL)
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;. 0.8.946 of 2012

Heard on: - 13.03.2019 Date of order: 11 042018~ '

ORDER

Per Ms. Bidisha Baneriee, JM:;

This app!ication has been filed in order to seek the following relief:

“12.(a) Abstain from proceeding with the charge sheet and / or acting
in furtherance thereof in any manner whatsoever.

AND/ OR

(b) Direct the Respondents to withdrdw the charge sheet dated
04.04.2012 framed by the Respondent No. 3 (not being the
Appointing Authority) in violation of Rule 36 sub rules (3), {4), (6) and
(9) as stated herein before ! )

J !

AND

(c)- Direct Respondent authorities to release ‘the pensionary
benefits which are lying withheld.

(d)' Pass any order/*org'erfs moludmg an an order directing the
] \ ’ﬂ’;’ .)

Respondents to comé olq,t' th az‘fresh charge sheet, if permitted

" under the Rule.”: ?:,;»‘ x"; ;
§ QW.‘ 3 ‘,\h\é’ T
' Fe
. . /A -
2. From the pleadings and written notes exchanged between the parties, following

position emerged:
The applicant was chargesheeted in the year 2007, vide charge memo dated
05.11.2007 indictménts inter alila being as under: i
"That the said Shri Manik Lal Kar (Staff No. 102346). while~ posted and
fﬁnctioning as SDE/T echnicél (Central), Caicutta Tetepﬁoneé duriﬁg 2000
comrﬁitted gross misconduct inasmu‘ch as he forwarded several bills of
M/s! A. Enterprise, 32A/23D, South Sinthee Road,: Calcutta- 700050 for
drawing of 20 pair PIPS/PIJF cables overhead by the firm, violating
General Financial Rufes and Rules contained in P&T Manual which
resulted in huge loss to Calcutta Telephones.
In the estimate No. XP/3852/D(b)/Ent/Ext1/97-08, although there was on
provision for drawing 20 pair PIPS/PIJF’ cablq,; against the places

mentioned in the relevant work orders, the expenditure incurred for such

Cotwvme s s
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drawing of cable overhead was booked 5gainst the said estimate. This is

in contraventlon of Rules 131, 132 of General financial Rules and the rule

contained in para 162 of P&T Manual, Vol. X. ' o .,
Further, Shri Manik Lal. Kar as SDE, Technical (Central),CaEeutta \

Telephones forwarded bills of M/s. A. Enterprise amounting to Rs.
1,232,360.00 booked against the estimate No. XP-3852'II/D(b)/Ent/Ext1/97-
98 to the AO/Cash (Central) , Calcut_ta Telephones. He had also certified
that the JTO, Technical (Central) Calcutta Telephones and AAO, Estimate

(Central), Calcutta Telephones have certified the fund availability under

the said estimate.

That by doing so, Shri Manik Lal Kar had violated the rtrle 163 and 164 of C P

P&T Manual Vol. X regarding detailed estimate mentioning therein that all

works either within the power of sanction of Divisional Engineer or beyond

the power of sanction \ef‘Drwsronal tEnglneer are to be executed against : 0
- i U LT
the sanctloned estrmateﬂand Ethe estamate is to be submitted before the
" \w}f&x -
competent authontyt have iciol¢
4}" // Ky s¥ ‘ o i

/ 5
Thus, by his abeve ac%s&,the rsala:!Shn Manlk Lal Kar (Staff No. 102346) X

5"7""",,-/\ "

e "\o-"'m.\

failed to mamtaln absolute 1ntegr|ty, devotlon to duty cmd also acted in a
~ manner which is unbecomlng of a Publlc servant, thereby vrolated Rule
4(1)(a), 4(1)(b) and 4(1)(c ) of BSNL, CDA Rules, 2006.”

The Enquiry authority found the charges as not proved.: The Disciplinary -
Authority, Chief General Manager, Calcutta Telephones agreed with the findings and
~exonerated him of the charges, vide his order dated 28.4.2012. o

" While the proceedings were underway, the CBI (ACB) chargesheeted him and
his wife Juthika Kar on 23.03.2007 under Section 1208, 109 of iPC and Sectlon 13(1) o
9e) read with 13(2) of Preventlon of Corruption Act, 1988, having found them in ”
possession of assets to the tune of Rs. 69,41,729.78.

He approached this Tribunal .in OA. 1660 of 2010 seeking revocation of
suspension order dated 6.10.2005 and quashing of charge memo dated 5.11.2007.

Having noted his exoneration vide enquiry report dated 16.12.2011 this Tribunal allowed




-

4.0.3.946 of 2012

the revocation. Respondents took the order to Hon'ble High Court b;ut failed in their
efforts to get it reversed.
| Hon'ble High Court held that suspension being made on 6.10.2005 under CCS
~(CCA) Rules, review under the CCS (CCA) Rules was mandatory, BSNL CDA havingl
come into force much later, on 10. 10 2006. ] . _ ~

The applicant was once again charge sheeted on 04.04. 2012 by the BSNL
éuthoritles for allegedly acquiring ass_ets disproportionate to his legal and known -
sources of income which he could not exelain/satisfactorily account for and for violation
. of some specified departmental conduct rules. The period in questior; was 28.02.1995
to 06.04.2005 which included the period 28.02.1985 to 30.09.2000 when he was
admittedly employed under the Department of Telecommunication (DOT), Gowt. of
.‘India. As allegations pertained to the period while he was employedE not under BSNL,
but under DOT, the applicant has alleged mvokmg of power by BSNL in term of BSNL
.CDA Rules as without jurisdiction and ias chaﬂenged the authority of the BSNL to issue

' i%'- 5»-«? ;’h%
,charge sheet in terms of rule 36~o BSNL\CID!A!{Bules 2@06 when his m;sdemeanour was

A

"
e M"""\‘

determinable by DOT, under GES (CCA‘)ERT; 4
: o g //@;‘a '*«2\\}‘”

L3, It is an admitted fact the apphcant ilzed served DOTr until he voluntarlly opted for
n ik, At -
Jn-" P

absorptson under BSNL on permanent basns and was absorbed on 01 10.2000.

y S
‘-« H e 4
Tt j o v /

. Therefore, the questionable penod~ can be breken ~{p into two distinct period, (i) from
. 28.02.1995 until his absorption in BSNL on 30.09.2000, when CCS (CCA) Rules were
applicable as he served under DOT, and (i) from the date of absorption in BSNL till
06.04.2005 when he served.under the BSNL, when CCS (CCA) rules were still
applicable, BSNL having not framed its rules until then. / |

L4, The BSNL Conduct Discipline and Appeal Rules, 2006 wae framed and came
into force on 10.10.2006, and therefore the applicant has pleaded that the period of
occurrence from 28.02.1995 to 06.04.2005 should entirely be governed under the
existing CCS (CCA) Rules, 1 965,, and not under BSNL CDA.Rules:_; : '

5. The respondents have ;efuted the claim stating that the charée. sheet.was drawn
up in 2012 when the BSNL CDA Rules was already in force and ;heid the field. They

have averred that the charges were rightly drawn up under the BSNL CDA Rules since,




=

| sheet, with full jurisdiction and power under BSNL CDA Rules.

—~.
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according to them, post 10.10.2006 the absorbed employees of QSNL came to be

“governed by BSNL CDA Rules, 2006.

Thus, according to the respondents, the Disciplinary Authority issued the charge

« : |
6. Further, the respondents would contend that an investigationiwas conducted by

- the CBI, Anti-Corruption Branch, Kolkata and on completion of the investigation the .
. department accorded prosecution sanction on 12.03.2007 whereaft?er CBI filed charge

- sheet on 23.03.2007 under Section 13(1)(e ) read with Section 1 3(!2) of Preventien of

Corruptien Act, 1988 as aiso some Secti;ons of IPC, and the trial is on, and therefore

N ~

the proceedings were perfe_ctty in order.
7. Thus legality and propriety of a departmental charge sheet, issued in 2012, lunder
BSNL CDA rules, by the BSNL, has been called to question in the p;resent OA.

8. As already referred to with supra, the applicant has challenged initiation of the

proceedmgs under BSNL CDA RuleS\ on the ground that the alIeged misconduct was
. \J . J'f“ng {" 2 ‘:é

- relatable to the period when he servedmlOTf apd eveﬁwwhlle service in BSNL, the CCS
M

\’\

-..,..

et "S'g ‘
the: or

;present employer had no jurisdiction to

Y ‘%f/’{f?\\ﬁ 1

proceed against him unden BSNL (@l%ﬁ) iRules Wh;l 'fthe respondents in a bid to

..\ «,\‘ LA a% , ",

ground that such a course was- permnssuble smce an employee .who committed

; st

misconduct under a previous employer could not be allowed to gp, scot free as it would

N ~

not sub serve-the ends of justice.
9. fo defend their stand the re’spondents have heavily relied upon the foliowing
legal provisions :

(i) Rule 58 of BSNL CDA Rules, 2006 which envisages ;(he following “REPEAL

AND SAVINGS” elauses :

“{i) Any Rule corresponding to these rules in force immediately before
the commencement of these rules and applicable to the employees to
whom these rules apply, are hereby repealed, provided that any
order made or action taken under the rules so repealed shall be
deemed to have been made or taken under the corresponding
provisions of these rules, provided further that such repeal shall not
affect the previous 'operation of the rules 50 reuled and
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contravention of any of the said rules shall be punishable as if it
were a contravention of these rules. ‘

Sub-rule (iii) therein stipulates that -

“The proceedings pending at the commencement bf the Rules shall
be continued and disposed, as far as may be, in accordance with the
provisions of these Rules, as if such proceedings were proceedings
under these Rules.”

Sub-rule (iv) of rule 58 which stipiilates that —

“Any misconduct, committed prior to the issue of these kules, which
was misconduct under the superseded Rules, shall be deemed to be
misconduct under these rules.”

(ii) Rule 59 of BSNL CDA Rules, 2006 which provides :

“In case of any doubt in application of BSNL CDA Rules 2006, the
relevant G.O.l. Decisions/ Instructions in Model CDA Guidelines
issued by the DPE, Fundamental Rules/ Supplementary Rules, Central
Civil  Services (Conduct)*t Rules . 1964, and Central  Civil
Serwces(Class:ﬂcatlon Control andk ,Appeal) Rules, 1965 as
amended/ modﬁ“ed:@:me to;ftlmel shaII "be referred to, so long as

these are not:"m contrad:ct:“‘"‘»w:th BSNL CDA Rules 2006 as

amended t:me to t:me./ 7 ‘\‘\ N -‘=;3 _.~'

‘"wx ?ﬁzﬂw” /

{iii) G.l.,, M.H.A,, O. M €No\F 4/3/57 Ests (A) dated 13% Sept., 1957 i.e.,

Govt. of India’s Decmon No ((2mvallable below Rule .3, of.Central Civil
. Services (Classuf:catlon ControL,and» Appeal) Rules, 1965 and in the

DIRECTOR-GENERAL P&T ORDERS wherein the following has.been ‘clarified-

“When these rules may be applied - “that the time at which an act
was committed or the capacity in which it was committed is not
material for deciding whether or not the Central Civil Services
(Classification, Control and Appeal) Rules, 1965, are applicable to an
employee. It would, therefore, be quite in order to initiate disciplinary
proceedings against a Government servant for $ome misconduct
which is alleged to have been committed at a time When he was not a
Government servant, e.g., when he was an E)i{tra-Departmental
Agent.[See also Decision (12) below Rule 11.]” |

(iv) Further, Govt. of India’s Decision No. (1) as available ;below Rule 11. Of
Central Civil Services (Classification, Control and Appeal) Rules, 1965 which
states, ' ‘

“(1)Departmental ‘action in respect of mfsconduct committed in
earlier employment. - It is clarified that the. prows:on of Rule 11 of
the CCS (CCA) Rules, 1965 which envisages the /mpo_wt/on of
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‘penalties of Government servant for ‘good and sUfficj:ient reason’ is .
adequate authority for taking action against a Government servant in
respect of misconduct committed before his employment | if the
misconduct committed before his employment was of such a nature
as has rational connection with his present. employment and renders
him unfit and unsuitable for continuing in service. When such action
is taken, the charge should specifically state that ,the misconduct
alleged is such that it renders him unfit and unsuitable for
continuance in service. {G.l., M.H.A., O.M. No. 39/1/67-Ests. (A) dated
21% February, 1967] The copies of the relevant pages containing the
said Memos/ Decisions available in CCS(CCA) Rules, are enclosed here
marking as Annexure-‘F’ & Annexure-‘G’ respectively:

~10. In addition to the above, the respondents have also relied upon the following
dedisions of the Hon'ble Apex Court ' .. )
o ~
(i) = State of Rajasthan vs. B.K. Meena & Ors. reported if\'AIR 1997 SC 13
wherein it was inter alia held-that Departmental enqunry need not be

stayed till conclusion of criminal trial. .

JA
Ht. ".5: -{~

proceedings as the sa‘ine had’nofhing te}do wnth culpablllty of the offences
under Sec. 304-A and 338*\:1\PC%Under these cmcumstances the High Court

o e
s gt

(i) Commr. Of Police, Delhi vs. Narender Singh reported in AIR 2006 SC
1800, where Hon’ble Apex Court held, that “it is now well-settled by reason
. of a catena of decisions of this Court that if an employee has been
acquitted of a criminal charge, the same by itself would not be a ground not
to initiate a departmental proceeding against him or to drop the same in

the event an order of acquittal is passed”. ;
!

(iv) Keshava Madhava Menon Vs. State of Bomba\_!'(, where Hon’ble
Supreme Court examined the “GENERAL RULES OF CONSTRUCTION” of
GENERAL CLAUSES ACT, 1897 to contend that “no question of invalidity of
BSNL CDA Rules and in particular Rule 58 thereof as raised by the applicant,
does perhaps arise at all for the very fact that the said Rule 58 is not only
repeal but Repeal and Saving. As all the relevant causes of action in
connection with the disciplinary proceeding against the a;pblicant continues
prospectively for the limited purpose as stand indicated vide sub-rules (i} & -
(ii) under Rule 58, the same are binding on the'applicant for being an
employee of BSNL during the period in question”.

. 2
R .
14
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11.  The applicant, as already referred to earlier, has not only challerj_:ged initiation of
proceedings on the ground that charges relate to the period off 28.02.1995 to

~06.04.2005 i.e. before promulgation of BSNL CDA Rules, 2006, but aiso challenged the

continuation of proceedings on the foliowings grounds inter alia: :
(i) No permission was taken as per the origina! authority i.e. DOT.
(i) The criminal case has ended with his honourable a?:quittal and the

department had not sustained any loss on account of petitioner'-evither directly or.
indirectly. ’ ) . .

(iiiy Suspension period of 06.10.2005 to 30.04.2010 was 1treatedE as spent on duty
for all intents and purpose as per orders of the Tribunal, Calcu_gtta Bench in O.A.
No. 1660 of 2010 dated 27.04.2010 and upheld by the Hon’;ble High Court in

WPCT No. 408 of 2012 dated 13.05.2013. !
(iv) The 2™ charge sheet immedlately B‘efpre‘ retirement was a replica of the
charge sheet filed before the @nrﬁlﬁéIfoJﬁ"rt dated s23 03. 2007' In the 2™ charge

i
AN ZaWA
sheet the applicant as well asﬂwls*wﬁeWSmt”'Juthlka Kar who was a Central Govt.

N /

*ﬁ f‘

P ””/ N o o)
Employee (Section Supervusor‘*lq the off' ce of the t’PMG/South Bengal Region)

,,,,‘“,:‘ G
Accenture Services Pvt Ltd were-tmphcated’/ nd as such 2"" charge sheet was

P s e et

not maintainable. The charges ,are vague and do not relate to violation of any
BSNL CDA Rules. -

(v). The charge sheet expressed malicious and malafide: intention and was
intended to harass and humiliate the petitioner at the behest’3 of the Investigating

]

Agency. f

(vi) The applicant having retired on superannuation from the ;.;strength of BSNL on

30.04.2012 by a positive order without attaching any precon;dition of continuation

of disciplinary proceedings after retirement, continuat{on of the second

disciplinary proceedings was bad in law. | v

(vi() No authority Iotlher» than President is vested .with t(‘\:e po@er of affecting

pensiop after superannuation; hence any order issued by tf{e-.G, M, _affecfing thev

pension is bad in law.

e -
_____ DR o e et T g A e e

P e M

Smeeer e

P _
TN ety e rr s e
)
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(ix) The proceedings should be quashed on the ground of delay of 17 years in

terms of foliowing decisions and orders:

(a) Ananta Kumar Kulkarn vs. Y.P. Education Society {2013) {2) SCC
(L&S) 593

(b) The State of Madhya Pradesh vs. Bani S:nLand agnother, AIR
1990 SC 1308 (A-22/ P-142-145).

(c) P.V. Mahadevan vs. M.D.T.N. Housmg Boarcﬂzoos) 6 SCC 636 (A-
22/P-146-150)

(d) Pravat Kumar Paul vs. State of West Bengal & Ors decided on 27
August, 2010 in W.P.S.T. 264 of 2010 before Cal(:’u_tta High Court

(e) CVC's instruction No. 8 (1) (g)/99(3) dated 3™ March 1999 (A-19/
P-63-64) ' '

(x) The proceedings were not; malh'talnab“le due to violation of principle of natural

[
S e &
A
justlce having failed to~supplﬁ{me7@gosegutton documents and statements of
Y R
R m— ,-1‘\: L i

prosecution w:tnesses Jn support iHeJoﬂow: o} decnsnons have cited:
///J] f‘{"& “m, Q l
’N"‘ % f* 1o H \ ~¢§' -ef ;

>$‘

(a) Kashmath leshlta vs Umen of Indla 1986 Ii LLJ 468 {SC}: 1986
‘ R
Lab IC 1939: :

h“fg‘
t’q"»\ :‘?

:"-\\ B .

'\ T, m.h Pt Wt e
et /

{b) State of U P vs Shatrughan La! 1998 i) LLJ 799: 1998 Lab IC
3489 : AIR 1998 SC 3038 1998(8@ FLR 389: (1998[6 SCC651.

. > ~

(Xi) The BSNL authorities have acted without jurisdiction in terms of commission
of alleged misconduct during the period applicant was governed by CCS (CCA)

Rules. In support the following decision of Central Administrative Tribunal,

Principal Bench, New Delhi rendered on 8" Oct. 2013 in the case of Shri

M.L. Sharma vs, Bharat Sanchar Nigam Ltd. in O.A. No. 3465 of 2012 has

been relied upon.

CWese N wae s . ey
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J H

Ld. Counsels were heard and materials on Fécord were perused. <

In Keshava Madhava Menon the decision cited by the reepandents, while

interpreting the operation of Article 13(1) of the Constitution of India, a

- Constitution Bench of Hon’ble Apex Court held as under :

“Per KANIA C.J., PATANJALI SASTRI, MEHRCHAND MAHAJAN, DAS  and
CHANDRASEKHARA AIYAR JJ.--FAZL  ALI and MUKHERJEA J1.- Before the Constitution
came into force, there was no such thing as fundamental right. As the fundamental
rights became operative only and from the date of the constitution the question of the
inconsistency of the existing laws with those rights must necessarily arise on and from
the date those rights come into being. Therefore, Art. 13(1) can have no retrospective
operation but is wholly prospective. If an act was done before the commencement of the
Constitution in contravention of the provision of any respect to the ‘exercise of any of the
fundamental rights, the mcons;stent law is not wiped out so far as the past act is
concerned, Hence proceedings under S. 18(1) Press {Emergency Powers) Act 1931,
pending at the date of the Constitution-are not affected”.

“Per Fazl Ali & Mukherjee i Article 13{1)” w;ll have no retrospect:ve operation &
transactions which are and: ‘clasedm‘ﬁﬁ’nghts wh:ch have already vested will remain
untouched. But with regard to Jnchoatéfrnatters wh:chl were sth not determined when

the Constitution came mto fora

pending at the time of the enforgement of the Const:tut:on and not yet prosecuted to a

final judgment, a law whlch has%een fdeclared by the Constitution to be completely

N,
ineffected can no longer be aprled” ke [\-{ {/

, K
-
4 -
-~ -

XXXXXXXXXXXXX e L -xxxx}@fxxxkx " XXXXXXXXXXX

Article 13(1) with which we are concerned for the pur- poses of this application is in
these terms: - 5

/ 1 .
"Alf laws in force in the territory of india immediately before the commencement of this

Constitution, in so far as they are inconsistent with the prows:ons of th:s Part, shall, to
the extent of such inconsistency, be void." e . .

It will be noticed that alf that this clause declares is that all existing laws, in so far
as they are inconsistent with the provisions of Port Il sholl; to the extent of such
inconsistency, be void. Every statute is prima facie prospective unless it is expressly or by
necessary implications made to have retrospective operation. There is no reason why
this rule of interpretation should not be applied for the purpose of interpreting our
Constitution. We find nothing in the language of article 13 (1) which may be reod as
indicating an intention to give it retrospective operation. On the contrary, the language
clearly points the other way. The provisions of Part Il guarantee what are called
fundamental rights. Indeed, the heading of Part il is “Fundamental Rights". These rights
are given, for the first time, by and under our Constitution. Before the Constitution came
into force there was no such thing as fundamental right. What article 13(1) provides is
that all existing laws which clash with the exercise of the fundamental rights (which are
for the first time created by the Constitution) shall to that extent be void. As the
fundamental rights became operative only on and from the date of the Constitution the

T Ammpr mean
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question of the inconsistency of the existing laws With those rights must necessarily arise
on and from the date those rights came into being. It must follow, therefore, that article
13(1) can have no retrospective effect but is wholly prospective in jts operation. After
this first point is noted, it should further be seen that grticle 13 (1) does not in terms
make the existing laws which are inconsistent with the fundamental rights void ab initio

or for all purposes. On the contrary, it provides that all existing laws, m so far as they are -

inconsistent with the fundamental rights, shall be void to the extent of their

inconsistency. They are not void for all purposes but they are void only to the extent they .

come_into _conflict with the fundamental rights. In_other wokdsf on ‘and_after the

commencement of the Constitu- tion no existing law will be germltted to stand in the
way of the exercise of any ot the tundamental rights. Therefore, the voidness of the

existing law is_limited to the future exercise- of the fundamentol rights. Article
13(1) cannot be read as obliterating the entire operation of the inconsistent laws, or to
wipe them out altogether from the statute book, for to do so will be to give them

retrospective effect which, we have said, they do not possess.

XXXXXXXXXXX XXXXXXXXXXXX XXXXXXX

if therefore, an offence had been committed under a temporary statute and the
proceedings were initiated but the offender had not been prosgcuted and punished
before the expiry of the statute, then, in the absence of any saving clouse, the pending

prosecution could not be proceeded with after the expiry of the statute by efflux of time.

Article 13{1) is entirely pro;pectlve in lts operation and as it was not intended to

such saving clause. The effect’*of rticle 13 lefIS(-thte different from the effect of the

expiry of a temporary sta'tu"f"e'e~ or, thmrepeaxof a sta}ute by a. subsequent statute. As '
already explained, article N only\;hés/rheﬁ effeCt\of nulhfymg or rendering all

inconsistent existing laws meffectualr»bra»nugatory and, devoid of any legal force or

R, :

binding effect only w:th respec&'to,the =xerc15eao uiidamental ri hts on_and after the
date of the commencemeht of thé’ Eonstitutidn. 1t Rasino retrosnectlve effect and if,
therefore, an_act was done /bé’f“r“‘tﬁerommencement of the Constitution in_contra-
shy law which, Safter: the’ Constitutioh, becomes void with
respect to the exercise of\any\of’the = fin datnhental’tights, the intonsistent law is not
wiped out so far as the past gtt. ts_concerned for-fo say that it is, will-be to give the law

retrospective effect. There is no. undamental right that a person shall not be prosecuted

and punished for an offence committed before the Con_stitu'tion came_into force. So far

as the past acts are concerned the law exists, notwithstanding that it does not exist with
respect to the future exercise of fundamental rights. We, therefore, agree with the

conclusion arrived at by the High Court.

XXXXXXXXX XXXXXXXXXX XXXXXXXXXXXXX

The sole point to decide in the appeal is whether pro- ceedings instituted
under section 18 (1) of the indian Press (Emergency Powers) Act, XXill of 1931, before

the commencement of the Constitution of India are affected by its provisions. The High

Court has answered this question in the negative and, in my opinion, rightly.

1 am in respectful agreement with the observations of the learned Chief Justice of
Bombay that it is difficult to believe that the Constituent Assembly contemplated that
with regard to the laws which it was declaring to be void under article 13 all vested
rights and all proceedings taken should be disturbed and affected by particular laws
ceasing to be in force as a resuft of inconsistencies with the fundamental rights
guaranteed to the citizens. It is not arguable and was not argued that Part Iil of the
Constitution has any retrospectrve operation. The appellant was not gossessed ‘of any -
fundamental rights_in September, 1949, when he published the. pamphlet in guestion
and his act clearly came within the mischief of the provisions of section 18 of Act XXl of
1931 and he thus became liable to the penalties prescribed therein.

—ryr m—
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It was, however, contended by Mr. Chari, the learned counsel for the appe!lant a

that the effect of the language employed in article i3 {1]of the Const;;ut:on was that the
proceedings commenced before the coming into force of the Constltut:on_ could not be
continued after its commencement under the lows that became inconsistent with its
provisions. For this proposition he placed reliance on the rule of construction stated in
Maxwell on "Interpretation of Statutes “, p. 404, which is to the folloq'/fng effect -

"Where an Act expired or wos repealed, it was formerly regarded, in the absence
of provision to the contrary, as having never existed, except os to matters and
transactions passed and closed. Where, therefore, a penal law was broken, the offender
could not be punished under it if it expired before he was convicted, although the
prosecution was begun while the Act was still in force.” This rule seems to be based on a
statement of Tindal C.J. in Kay v. Goodwin (1) The learned Ch;ef Justice made the
following observations :-- ‘

"I take the effect of repealing a statute to be, to obliterate it as completely from
the records of Parfiament as if it had never been possed; and it must be considered asa
law that never existed except for the purpose of those actions whfch wefe commenced,
prosecuted and concluded whilst it was an existing fow."”

This was the rule of the English common law which was appliedin cases of
statutes which were repealed and under this rule all pending act/;oné and prosecutions
could not be proceeded with after the repeal of the faw under which they were started.
This rule was however changed by the Interpretation Act of 1889’section 38. Therein it
was enacted that unless the contrary»mtent/on gppears, no renea! is to affect any

investigation, legal Qroceedmg,« mcludmg théi 'tmtfat/on of cnmma! proceedings, or
remedy in respect of an such rf h f‘m’fn‘?&a obli at:en liability, penalty, forfeiture, or
punishment and any such finvest:gat:o Nl Vidablf groceedmg or remedz may be _instituted,

LT
contmued or en ‘orced ang an such ‘“’é“fralt _.ov_'fe;ture or gumshment maz be :mgosed

of the General Clguses Act of 186,% and 1897» "The H:ghj Court hen’a‘ that the pravisions
of article 13{1) were analogous\toxtheurepeal of a~statute and therefore section 6 of the
General Clauses Act had%apphcatron to the construct/on of these prowswns and that

XXXXXXXXXX XXXXXXXXXXXX - XXXXXX

N ~

Article 13(1) of the Constitution is in these terms :--

"All laws in force in the territory of India immediately before the commencement
of this Constitution, in so far as they are inconsistent with the provisions of this Part,
shall, to the extent of such inconsistency, be void. The freedom guaranteed to the citizen
which has opplication to the case of the appellant is in article 19 (1[ (a) and this article is
in these terms :--

"All citizens shall have the right-to freedom of speech and exprefssion. "

It is admitted that ofter the 26th January, 1950, there _has been no infringement
of the appelfant’s right of freedom of speech or expression. In September, 1949, he did

not_enjoy either complete freedom of speech or full ‘freedém of expression. It is in
relgtion to the freedom guaranteed in grticle 19(1) of the Constitution to the citizen that
the provisions of article 13 (1) come into play. This article does not declare any law void
independently of the existence ofrthe freedoms guaranteed by Port Ili. A citizen must be
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possessed of a fundamental right before he can ask the court to declare a law which is

inconsistent with it void ;but if a citizen is not possessed of the right, he cannot claim this
relief. The appellant in the present case was not possessed of any fundamental right on
the day that he published the pamphlet and in these circumstances the question is
whether he can claim protection under the rights guaranteed to h:m on. 26th January,
1950, for escaping the consequence of his act on any prmcrples of construction of
statutes. ; -

.

XXXXXXXXXXXX XXXXXXXXXXXXX XXXXXXXX :
/ ' . - ; . .

Both on considerations of convenience and also on grounds of justice and reason

{ am inclined to think that penalties incurred under a law in force dt.the time when the

act was committed would survive its extinction so that persons who. wolate lts growsnons
might afterwards be punished. :

While explaining implication of a “repeal” Hon’ble Court ruled:

The expression "repeal” according to common Jaw rule obliterates a statute
completely as if it had never been passed and thus operates retrospectively on past
transactions in the absence of a saving clause or in the absence of provisions such as are
contained in the Interpretation Act, 1889, or in the General Clauses Act, 1897, while a
provision in a stotute that with effect from a particular date an existing law would be
void to the extent of the repugnancy has no such retrospective operation and cannot
affect pending prosecutions or actions taken under such laws. '

of a “saving” clause in the ~Words,«of {,Censtftutlon under Art:cle 13(1), reading
' z.* A

"'"*-. e\éw-w N

< .
prosecutlon or actions under \re‘pea!ed 4aws~ vy?ere allowed to culminate

‘t, \ T - W «' A

A
t

"\

reasonably. Whereas in the present case, as evadent from the language used in

Rule 58, already enumerated supra, BSNL CDA although ”repeals" earlier CCS
{CCA) but alse saves past actions determinable u-nder CCS (CCA) Rules. In view of
sueh saving clause although BSNL CDA Rules would haye no retrospective
operation to transactions past and closed in terms of CCS (CCA) Rufes, but with

regard to inchoate matters, which were still not determined had not come into

' :
\
K

force, had not begun or were pending when BSNL CDA came into force or were
not yet prosecuted to a final decision under CCS (CCA) rules would still be

determinable under BSNL (CDA) rules. But such saving clause, in no manner can,
. . .i . ' .’. -
be construed to take within its sweep such past acts and actions or conduct of an

employee in DOT that were determinable by DOT under :CCS (CCA). Such acts

v
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that were punishable only by DOT undef CCS {CCA) Rules cannot now become
determinable under BSNL (CDA) Rules. The BSNL would have no authority to

- exercise power to determine transactions determinable by DOT under CCS (CCA)
J ) :

“Rules. The sole authority to be exercised by BSNL would only b,é'in terms of Rule

58 of BSNL CDA and not otherwise.

By framing Rule 58, BSNL cannot attempt to usurp the power of Central
Govt. to prosecute its employee while in its strength under CCS‘(CCA) rules which
a;)plied to them or take away the power of DOT to deal with' its pensioners to
prosecute 'them in terms of CCS (Pension) Rules.

Therefore, actions or transactions supposed to be past ajnd dosed prior to

formation of BSNL that were determmabl Q .DOT in terms of CCS (CCA) cannot

iy

nf\ ks "2/. -
be determlned under BSNL, CDA l}:le‘s“‘f Theva%have,fto be determined in terms of

J 2 "’:‘; £y
A‘t, ﬁ{."ﬁ,"\‘q‘;‘ /'} “"j%

2 ‘ : N TW.‘ I
) ":l"f“ 4 %l \g\ Tal f !
el |1
actlons/transactlons determlnable b‘\/!f){(;)n@nﬂterms of CCS (CCA) rules
,-‘," ‘\_w,/ ‘T o ‘\ Y !

13. However, we would note that the apphcant has not challenged the

constitutionality or vires of Rule 58 of BSNL CDA Rules.

i

14. Nevertheless, in Mamata Mohanty vs. State of Orissa & ORs., the Hon’ble

Apex Court held as under:

“57.  Once the court comes to the conclusion that a wrong order has been
passed, it becomes the solemn duty of the court to rectify the mistake rather thon
perpetuate the same. While dealing with a similar issue, this Court in Hotel Balaji & Ors.
v. State of A.P. & Ors., AIR 1993 SC 1048 observed us under:

/S 1 .
“12......2......To perpetuate an error is no heroism. To rectify it is
the compulsion of judicial conscience. In this, we- derive comfort and
strength from the wise and inspiring words of Justice, Bronson in-Pierce v.
' Delameter at page 18:

‘a Judge ought to be wise enough to know that he is fallible and,
therefore, ever ready to learn: great and honest enough to discard afl
mere pride of opinion and follow truth wherever it may Iead and
courageous enough to acknowledge his errors’".

XXXXXXXXXXXX ) XXXXXXXXXXXX XXXUXXXXXXXXX
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“62. It is a matter of common experience that a large number of
orders/letters/circulars, issued by the State/statutory authorities, are filed in court for
placing reliance and acting upon it. However, some of them are definitely found to be
not in conformity with law. There may be certain such orders/circulars which are
violated of the mandatory provisions of the Constitution of India. While dealing with
" such a situation, this Court in Ram Ganesh Tripathi & Ors. v. State of U.P, & Ors., AIR
,1997 SC 1446 came across with an illegal order passed by the statutory authority
violating the provisions of Articles 14 and 16 of the Constitution. .This Court smply
brushed aside the same without placing any reliance on it observing as under: ~

"The said order was not challenged in the writ petition as it hod
not come to the notice of the appellants. it has been filed in this Court
along with the counter offidavit..... This order is also deserved to be
quashed as it is not consistent with the statutory rules it appears to have
been passed by the Government to oblige the respondents......"

t

(emphasis added)

}

15. In the aforesaid context we note that while BSNL CDA rebeals earlier CCS

(CCA) it also saves exercise of Jumsdlctlon,undermCCS (CCA) partlcularly in view of

..
{ ; .
:‘ ’ \ x ;" {?ﬁ ""' i

Rule 58(iv) which saving c|aus hou| *;b‘e'

: 7

J'
£y

L,

f

, i r,,.. N _ .
as one that would allow BSNL to determ‘me a nd ’actlons or tra nsactions of its

"'b?!:‘ -J:«.. A

J

employee whlle in BSNL, prior to promulgatlon of /BSNL CDA Rules, when CCS
(CCA) rules applied to them. It -should. however not apply,. to transactivon’s
undertaken while in DOT service. Therefore, inarguably and indubitably Rule 58
empowers the BSNL to proceed and determine against conduct/demeanor of its
employee to whom, prior to promulgation of BSNL (CDA) Rulefs, CCS (CCA) rules
were applicable. This view would be further strengthened' by the decision
discussed infra. ‘

16. The Ceﬁtral Administrative Tribunal, Principal Bench, Nev;/ Delhi,.in the case

of Shri M.L. Sharma vs. Bharat Sanchar Nigam Ltd. in"O.A. No. 3465 of 2012,

o
r > ~

noted the following :

“...the Respondents have initiated action against the Applicant in some cases

under the BSNL Conduct, Discipline and Appeal Rules, 2006, and in some cases
under the CCS (CCA) Rules, 1965. While the disciplinary proceedings against the

’

Y I
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applicant in respect of the lapse in supervising work of tren@:hing and laying of
O.F. Cables while he was functioning as DE (OFC), Guwahati during the period
1995-96 was initiated under Rule 35 of BSNL, CDA Rules, 2006. Again, for some
other six related alleged misconduct committed by the applicant during the said
period in the same place, the Respondents have proposed toL‘ take action against
him under Rule 14 of the CCS {CCA) Rules, 1965. The Respondents are totally

confused. They are not sure as to which Rule is applicable in the cases against

the applicant.” "

While determining whether the past action/conduct of an employee in DOT

when he was not in the strength of BSNL could be questioned by BSNL, the Bench

heid as under: -

L ~
s

....... in any case, for the same offence relating to the period 1995-

96/1996-97 alleged to have been committed by the Applicant while he was

working in Guwahati under the Government of India, ha cannot be tried

under the different set of rules. The respondents aforesaid action is against
their own submission that till finalization of BSNL CDA Rules, 2006, the

applicant was subject to the CCS (Conduct) Rules 1964 and CCS (CCA) Rules,
1965 and from 10.10. 2006 BSN‘L‘CDA Rules -.2006 sm)erseded these rules.”

- T
“13. As rightly argueﬁ‘by h
applicant becanie an’ _eﬁp‘ f.wofrthe“Respondent-Corporatson only
with effect from 0\%‘1&)!2(?31 “:;gvgd the {BSNL, CDA Rules, were
admittedly promu!gated' i &he "year™ 2006 Till_such time, as
submitted by the/apphcant ﬁeMas‘to be governed under the CCS
(CCA) Rules, 1965 Therefore the dlscmllnarJroceedlr_\gs initiated
against the a_pllcant by’ the BSNL for_the alleged misconduct
committed when he was not on the strength of the réspondent-
corporation in terms of the aforesaid rule is without jurisdiction. As
far as CCS (CCA) Rules, 1965 are concerned, the applicant has already
retired from service on 1.10.2000 and no disciplinary proceedings
could have been initiated against him under the said Rules. If at all
any proceedings had to be initiated, it is Qossit}le only under the
provisions of Rule 9 of CCS (Pension) Rules, 1972. Even the Central
Government could not have issued any charge sheet to him in the
year 2005/2006 for the misconduct alleged to have been committed
in the yvear 1995-96/1996-97 in terms of Sub- Rule 2{b) {ii) of the said
Rules.

/,«%._

O i

14. In the above facts and circumstances of the case, we agree
with the counsel for the applicant that the disciplinary proceedings
initiated against the applicant is not only badly delayed but-they
were also without jurisdiction. We, therefore, allow both these OAs.

Consequently, we quash and set aside the Mémorandum ‘dated

28.6.2007, the order of the Disciplinary Authority dated. 18.11.2008 '

imposing the penalty .of Censure upon him, Appellate Authorltys
order dated 22.5.2009 and the Reviewing Authority’s order dated

e learned counsel forithe applicant, the -

= N
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28.7.2011 in OA. 2596/2012. Similarly, we quash and set aside the
impugned charge sheets dated 7.10.2005, 15.12.2005, 18.09.2006,
18.11.2006 and 23.12.2006 in OA. No. 3456/2012 with all
consequential benefits. The respondents shall also pass appropriate
orders withdrawing the aforesaid Memorandum/Order  in
compliance with the aforesaid directions within a peri:od of 2 months
from the date of receipt of copy of this order.”

2 . i
No decision of higher fora has been placed to show that ‘;this decision of

Principal Bench has been overruled or reversed on appéal. ?:I'herefor having

i

attained finality it binds BSNL, The BSNL, being a party to the order cannot feign

/

ignorance to the said order. The decision prevents BSNL to usurp jurisdiction and
power of DOT to determine action of its employees while in DOT, pridr to fhei}

absorption in BSNL.

17. - Further, Hon'ble Calcutta Htgh 5 % m WPCT No. 408 of 2012 while
M&t&"’-‘: : 1.,,,

', Y,

He'fc Ilowmg facts:

- i :

S J"»l"\.
M reeveariranne respon}dent wgs,«eﬁ‘lp'loxe \wgth the: ’Ca!cutta, Télephones which was
taken over by the- 'Bharoina’;Jchar\N:gam Lm'uted (BSNL}.: An FIR was fodged

against the respondent)on\ 4 %le zoos»under section 13(1}(0} and section 13(2} »

of the Prevention of Corrupt:on Act,/1988 T ¢‘respondent | was suspended on 6"
October, 2005. The \allegat:on agamst A him was acquisition of assets,
disproportionate to his’ known sourZ:/e of income. While, the respondent was
under suspension, he was absorbed in service with the BSNL.

The application was submitted by the respondent to his erstwhfle employer, i.e.
the Calcutta Telephones on 10" November, 2005 for revoé'atron of the_order of
suspension. However, that was not done and a charge sheet was :ssued to him
on 23" March, 2007.

On 14" july, 2010 the respondent preferred O.A. No. 1660 of 2010 for quashing
the continued suspension against him. He contended therein that the order of
suspension cannot be continued endlessly against an employee.”

XXXXXXXXXXX XXXXXXXXXXXX [ XXXXXXXXXXX

. On 16™ October, 2011 the departmental enguiry concerned against the
respondent, was concluded and the Enquiry Officer held that the charge was not
proved against the respondent
The learned counsel for BSNL hos also “submitted that once the BSNL took over
the employment of the respondent,_he having opted for employment with the
BSNL,_it is_the BSNL (Conduct, Discipline & Appeal), Rules, 2006 which would

prevail aver the Central Civil Services {Classification, Control and Appeal)-Rules.

Hon’ble High Court in the said matter held as under: “
’ f . a
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“we are not convinced by the submission midde by the learned advocate for the
petitioners. There is no dispute that the BSNL took over the Calcutta Telephone

in the year 2006 and the rules came into effect on 10" October, 2006. Therefore,
although the BSNL had taken over the establishment of the Calcutta Telephones

and the service of the respondent, the old rules of the Central Civil Service
[Classification, Control & Appeal) Rules prevailed and covered the service
conditions of the employees working in the erstwhile department, prior to the
take over. The new rules became applicable only in October, 2006.” -

J

We would note that‘the Rule 58 of BSNL CDA, particularly Rule 58(iv) ;/vas
neither challenged, nor was in issue or discusséd in the aforesaigj judgments. We
however noted that although ruled in favour of the employee, Hon'ble High Court
in its judgment has not altogether debarred BSNL from inv_oking CCS (CCA) Rules
to deal with its employees for their conduct prior to promulga}cion of BSNL CDA

Rules.

o ST ®
, PN SR R
- 2010, Hon'ble Madras High g?urtjflli:&%%?:glg,tk%e

18. In P. Selvaraj vs. BSNL, in W'D\ {M.D%),13341 of 2010, M.D. (M.D.) 1 of
, N e (
décision of CAT, Chennai Bench,

- k)
" o

~
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of permitting BSNL to continue ‘ﬁg:po’p’g}ds!{rﬁ?:g?‘galngg a BSNL employee initiated
NP Ay '
vide charge memo dated 22.3.2006
SON TN

r

sk : . .
nder@GS‘;:(;C(}/() Rules, for his acts while
e NS {

’If % -~ A

serving as TTA at Sholavandar Te\lephonéExch’éng}e prior to prcf;mulgation of CDA
rules. Hon'ble Court brushed aside the claim of the employee that the

proceeding was badly delayed and both Department and criminal -proceedings

were one and same and therefore upon acquittal in criminal case Departmental

case should not continue in view of U.O.I represented by its Commissioner of IT &
Anr. Vs. CAT represented by its Registrar & Anr. (2005) 1l LU 307 Madras,
rendered referring to Supreme Court decision in Corpor_afion of the City of

Nagpur vs. Ram Chandra & Ors. [AIR 1984 SC 626 =(1981) 2 SCC 714] “ that if

authority feels there is sufficient evidence and good grounds to proceed with the

enquiry it can certainly do so” and UO! vs. Naman Singh Shekhawant (2008) 4 -
|

SCC 1 that initiation of departmental proceedings must be viewed on the

e
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background of total exoneration by criminal court and cannot be initiated on
i

account of delay. Therefore, proceedings initiated under CCS {(CCA) Rules that
;

were pending when BSNL CDA came into effect, can be safely concluded by BSNL

in view of the saving clause.
19.  In the aforesaid backdrop, so long the applicant served in bOT until his
absorption in BSNL i.e. while he was in the strength of DOT, the Central Govt. that

had the right to proceed agginst him and punish him either under CCS (CCA)} as a

serving employee, or in terms of Rule 9 of CCS (Pension) Rules, after hg retired
from DOT, subject to the limitation and restrictions imposed by Rule 9 (iv) of
Pension Rules. Misconduct during such period can never:be determinable by

BSNL as BSNL would not have the power to initiate proceedmgs or withhold

I bt 3 LA
» ‘f-"{\ < /1‘ . ™
3% i
pension and other retiral dues that é\’fe? payabie by ‘Central Govt in terms of CCS
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(Pension) Rules or became payableﬂﬁ“% 9
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f*Rule 37A of CCS (Pension) Rules,

1972, amended in 2000. 'j’«f.t.,; ot T
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20.  Accordingly, having uhdjét_é’_codﬂ"_’.tﬁéi true”import and implication of the

judgments and orders, extracted sup"ré, We conclude as under that:

(i) when the questionable conduct of an employee is while the employee Wwas the

~

strengfh of DOT i.e. prior to f'ormation of BSNL, such conduct that was
determinable by DOT under CCS {CCA) Rules, would remain vdeterminable under
the CCS (CCA) Rules,' or the CCS (Pension) Rules, as the case ;may be,‘ but only by
the Central Govt,, {ii) when the questionable conduct is post; absorption in BSNL
i.e. post Oct, 2000, while in disposition of BSNL but prior to pr;omulgation of BSNL
CDA Rules such, as was determinable under CCS (CCA) Rules ir] view of Rule 58(iv)
of BSNL CDA Rules would be determinable by BSNL under CC;S {CCA) Ruie§ if CCS

' ; ! ’ v
(CCA) stood already invoked or else if not instituted then 'unde;'BSNL CDA Rules;
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(iii) while such questionable conduct of an employee of BSNL, bast promulgation
of BSNL (CDA) would irrefutably and inarguably be determinable under BSNL
(CDA) Rules.

“

 21.  Having so concluded, we noticed the misconduct is allegedly committed

between 28.02.1995 to 30.09.2000 when it was determinable by DOT in terms of .

CCS (CCA) Rules. Given the saving clause in Rule 58 of BéNL C@A it would still be
determinable by DOT and not by BSJNL under its CDA Rule;. Therefore; the
: charges;heet issued in the pfesent case by the BSNL under t'he\ guise of gxeréise of
power under Rule 58 ibid, was isgued ab;olutely withc;)utl aut'horit;/' a‘r-xd

jurisdiction and was therefore unsustainable and liable to be quashed.

22. Inthe present case having so c_o‘nlcxluded, we discern that' the applicant, who

.'.'»x

6 s/uperannuate

Y }/‘l\.‘:\}s;}
23.  In the aforesaid backdrop\havmg already,concluded that dlsc1p1|nary action

Ras

T o

under BSNL (CDA) for alleged miscondiiiff"i}&hile serving under !DOT as illegal, while
we have no hesitation to quash the ;harge memo and hol(.'j"fthat tr\e ég;nlic_ant
would be entitled to rec-eive all held up retiral dues within a ;?eriod of one ﬁwonth
from the date of receipt of a copy of this order, we also Zgrant liberty to the
respondents to act ir'm accordance with law in regard to the q}'uestionable conduct

while in BSNL and the outcome of criminal proceedings.

(Dr. Nandita Cfiatterjee) ' (Bidisha BanZerjee)
Member (A) : Member (J)
pd
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