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CENTRAL ADMINISTRATIVE TRIBUNAL
KOLKATA BENCH, KOLKATA

No. O.A. 350/01770/2015 Date of order : 10" 0t ‘A

Present Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon'ble Dr. Nandita Chatterjee, Administrative Member

Asok Kumar Bandopadhyay,
Son of Late Mrityunjoy Bandopadhyay,
Aged about 61 years,
Retired Deputy Chief Electrical Engineer (Loco)
As JAG, Eastern Railway,
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3. Tha ChietPersoiifial Officer,
Eastern Railway,

Fairlie Place,

17, N.S. Road,

Kolkata — 700 001,

4. The Chairman,
Railway Board,
Rail Bhavan, .
New Delhi. Pin - 110 001.

8. The Secretary,
Railway Board,
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Rail Bhavan,
New Delhi. Pin — 110 001.

6. The Chief Electrical Engineer,
Eastern Railway, :
Fairlie Place,

17, N.S. Road,
Kolkata =700 001.

.. Respondents
For the Applicant : Mr. K. Sarkar, Counsel

For the Respondents : ra Counsel
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nder Sect:on 19§§§of the
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> eni :ﬁt 2 6lwtb a,nd/or drSpose of the
representatron&of the applleérﬁated@ - ,g01 4 &17.10.2015 5§ contamed
Ain Annexure "AL958M “1Owt erem Spectlve!y “*ﬁﬁi“ i
o L 5% W N ¥ oyl *““
b) #.T0 direct tge respor dents ito’ cons:der*“the cand/dature olj the
g apphcant for nommatlon as ér 7§ 5fftcer iﬁ?:ﬂumor Scale Grade (JS) of
-j~lndlan Railway Serwcexiof Electncal Engmeers (IRSEE) from the post of
WMEE/Gr. B/Senlor Séale for*the*yearw2@@4-2005 Te. when the juniors to the
applicant,s" namely, “Sarvasree Jagad/sh Prasad of N E 1Rallway’ and K.
- Madan Mohan of ICF Ja*SI Nos. 702 & 703 ln the semonty Hist ofiElectrical
Deptt Ofmlndtane Ratlwagg as on 1.5. 2008 as* contamed i Annexure ‘A-6"
herein, were%glven JS. beneﬂt super;sed!ng the: nghtf"ul and Iegltlmate claim
of the™applicant and’ to*extend all serwcef'benef Is anc&roonsequentlal
benefits mclud:rs?g«pens:on and‘*penswnary benefrts g"
c) To d/rect the, respondents—to—produce the enflre records of the case

-before this Hon'ble Tribunal, for effgct:ve adjuditation of the issues involved
‘herein;

. d) And to pass such further or other order or orders as to this Hon'ble
Tribunal may deem fit and proper.” ’

2. Heard both Ld. Counsel, examined pleadings and documents on record:

3. The éase of the applicant, as submitted by his Ld. Counsel, is that the
appli'cant was appointed as an Apprentice Mechanics (Electrical) vide orders
dated 13.3.1974, joAined as Electrical Chargeman Gr. ‘B’ vide orders dated
6.6.1979, was thereafter transferred for assuming charge as AEE/TRS/Asansol,

plu\
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Eastern Railway, further promoted to DEE/Howrah/Eastern Railway vide orders
dated 29.7.2003 and was placed in senior scale of Gr. ‘B’ officers of Eastern
Railway.

That, the applicant was. positione-d at Sri. No. 3 in the seniority, list of Gr. ‘B’
Electrical officers as on 1.4.2005 but was listed against Srl. No. 794 in the
seniority list of Electrical Department of Indian Railway as on 1.5.2008. According
to the applicant, his juniors in service, namely, one Shri Jagdish PD of North
Eastern Railway and Shri K. Madana Mohan of lmegral Coach Factory, who

joined much. after him had “peefy gjv n, p;romotlon to the: JS Grade of Indian

N %‘&‘ '#er;g"“v‘*

o B 5,; .N,:!'» 51‘

Railway havung been ac%:orded Srl. Nos. 702 and 70§¢,of the tlnd|an Railway

e 'duﬁ‘ e i,
seniority list dated 1 5. 2008, yb?r a8 thle ag‘pllcafqt, who was ||sted athrI No. 74

,,,,,

Pt i:. “‘ i" t ‘»’x é";
was not consadered for promqipon to’mh aldr“‘JS Grai
fﬁlﬁ;‘; B0 "3&;,‘% ‘ b

.'TN-».-_V 'é

That the appllcant was,furth

Railway |n JAG on adh ; ated 27 1?2009 and thereaften was

_u ﬂ‘““i o i 5 * E 1} o "‘m .y m 5
gt & . '?.'-,‘ Wy
appomted gs Senior S%glgg RSEE%? ?fﬂger% to«;.off;{ cuate in JA Gfa°de .wef
nw Py s

_‘!‘;'?""*’20143%nd 7.10.2015 ) on the

gy

Havmg recetved no,,ereSponse to the repicfrsentatlons th;,fappll nt bemg
Biniacnas el 5 F

aggrieved, has approached*the Aribupal., .5 7Y A
1 ¥ (: A R .e.-"

The applzcant mter alla -has advanced the followmg grounds in support of

his claim: : L, s e
. , ST Ty e

‘ (a) His supersession ignoring his rightful claim was bad in law.
g ‘(.b)The said supersession was violaﬁve of the principles of natural justice,
procedural justice and fair-play.
(c) The applicant had joined much earlier to the officers junior to him and
his seniority was denied at the time of appointment in JS Grade for the
| year 2004-2005 and that the purported supersession is founded on

malafide of the respondent authorities.

bot:
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4, The respondents, per contra, have argued that, as per their policy, 50% of

the vacancies pertaining to vacancy year 2004-2005 in the promotee segment of
Group ‘A'lJr. Scale of IRSEE were allotted to different Railways according to the
Roster prepared on the basis of cadre strength of each Unit and the remaining
50% was to be in accordance with the length of Gr. ‘B’ service of the Officers of
different Railways. Hence, 13 out of the regular promotion quota vacancies of
vacancy 'year 2004-2005 were allotted as per Point Numbers 15 to 27 of the
Roster as the Roste‘r upto points No. 14 was- utilized for allotmen{ of vacanciesv

corresponding to the vaci{}cy 3{?&2003 2004 1 3 numbers of vacancies were
B %, LG o A’ ,;.

accordingly dlstrlbuted’w mter alia, as NFR-1, ER1 and ICF1 respectively.

Accordingly, wath the recommendatlons%of the DPC as conducted:; by#UPSC and

Yf lj . -i""m h
after obtainify: Presndentla *appro\?al, Shrl Jagdlsh PD-‘\NER) and Shn K‘*Madana
(’;‘w s’% A *a% é £ £l
Mohan (lGF) were substantwely ap'p%l ed .40, Group. A‘lJr Scaie*"é’gamst the
J&."‘ ek T ey ’hr» = 'ri i ﬁ
il

smgle vacanCIes of % NorthmEas farnRai

e

,Vand Integral Coach Fazléctory

i

respectlvely In. Easte Rallway

i
[ "I

Kundu vﬁho was senlor to the
4 £

[N .
A u:’* L
appllcant was so appomted gAith@ gh fhed n' mésof the applicant i gured in the
- 00 A ,’ § ; &_ i RO

s s 1 A
zone -of consideration .in_ Eastem Rallv{/ay,"éihe Jwas not,qassessed because the

single vacancy in Eastern Raxlway was fllted up by hIS senlor m'EastermRanway

Y
‘,‘r.«. ‘h

and, accordmg to the;respondents as the appomtment of Shn.s‘fjagdlsh PD and

. .-.‘.«4 w'

Shri K. Madana Mohan wer‘é,:tmade as per rutes .the. appllcant s clalms are liable

to be dismissed. .. v T

Cemee s

"The respondents have further reiterated-that ééniority of Gr. ‘B’ Officers

- .W6fking in different Railways are not comparable as the seﬁiofity of Gr. 'B’

- Officers js maintained Railway-wise and vacancies are also allotted Railway-

wise. Hence, the zones of consideration to Group ‘A’lJr. Scale and their

empanelment consequent to such seniority and allotment of vacancies, would be

according to specific zonal Railway to which the officials belong.

lm»i}
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5.4 The point of determination herein whether the applicant is eligible for
nomination in Gr. ‘A’ in JS of IRSEE for the year 2004-2005 against his purported
juniors S/Shri Jagdish PD and Madana Mohan.

6.(1) At the outset, we examine the policy of the resbondents which has been
elaborated in the counter-affidavit to the Original Application. The respondents
have stated that, prior to 1997, the approval policy provided for distribution of
Junior Scale/Gr. ‘A’ vacancies (in the promotee segment) among the.Railways on
the basis of gazetted cadre strength (75% of-vacancies) and on the basis of level

of stagnation in Gr. ‘B’ (25% of vacancres)j Post -1997 and upto the vacancy year

P r"ﬁv ‘1 H‘A ,”:
2004-2005, the- polréy provrded for distribution of vacancies among the ‘Railways
A g FrOeypt T f;:f} au
as follows:- t,p,v- 3“ %

® *50% of the yacanctes, w“ere% allotted to‘thef.dlfferent Rallways on the

o e SN AG S e ,» o %

.

basis of the gazetted"*acadre”tistrengthr

department. i ;w r]
: e .7_ = «A .,...J qu, S M 1: o iy
(,.)?_ . Remammg“SO% of“"suchp«v cancies,, ; ~Ilotted to fhe daffterent
i ke e EV'; Sy f‘f
# Rallways on thet,basm of lévej ’@f‘kstE%tlen in Group»rrrB m;t that
fDepartment Pt " : ’E. Ju ey ,}E
Further allotmenttof 50% of vacartcres to dlfferent,R“artlwa)‘ls on the:tba5|s of
% ‘!'Z A ""‘,j‘ "’%,P;&"“ ‘%‘* }!‘.
thelr cadre, strengthf‘was dofe.on the basis of runmng Rosters contamlng 100
t';. e!&‘—mww.—""’\ - &?

points prepared for*each department .and pointsiwere altott‘ed for the Railways

"..

based on the gazetted cadre strength of the drfferent Raltways The vacancies
were aIIotted to the Rallways mdrcated agamst.the'vanous roster points that were
: 'td_‘ he taken into account for a particular year. Reportedly, seven new zones were
. tor'r‘ned in October, 2002/April, 2003 by carving them out from thelexisting nine
' zones. Till the process of absorption of Gr. ‘B’ Officers in new zones were
completed and tili the Gr. ‘B’ cadre of new zones formed separate seniority Units,
all officers including the Officers already absorbed in new zones were considered
for further promotion to Gr. ‘A’ only in their parent zones. After finalizing the Gr.
‘B’ cadres and seniority in the 'new zones, the new zones were treated as

hat

—
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separate Units for allotment of vacancies for promotion to Gr. ‘A’ for the first time
in the vacancy year 2005-2006. Fresh rosters were prepared based on the
revised gazette cadre strength of old as well as new zones. From:2005-2006
onwards, however, the policy of allotment of vacancies were further reviewed
and revised with aliotment of vacancies being made on the basis of stagnation in
- Gr. '‘B' and that, for all the eight organized servicest. from the year:2005-2006,
vacancies were allotted as per the revised policy and DPC proposats were sent

to UPSC accordihgly.

®

i

From the above, the fo‘lsl?owihgﬁarsezm e t;““d:j
LR g b g
(a) As far as the* vacancy year 2004- 2005*& is: jconcerned the policy
. o %,,
rowded*for drstrrbutrenff‘rvacancre -among the Rallways asifollows:-
Provicte 7 E e A
(1) 50% g;.fhé~.va§a neie v}ere allottedsto the different Rarlways
Fim L NN
é’ iy, *&. !‘f» ; £ r,,"' 'ﬂg‘
g on the basnsr,of‘the azet_t '-‘cadre strﬂ%gth on eacﬁ"’Ralfway in
P e §’§“‘=**%% e T e c% e ‘b
o a partlcular..departme : rg“i?" %
i o (i) _Remammg 50 f ,su‘,h"‘-"\‘/acahcfés‘ ;lwere ailotted t@ the
e dlfferent,_Raltwast ithe basis:of level of stagnat:en in ?roup
(A S e B B |
.'; ‘xﬁ“a, 2 ¥ ‘ . r
% ‘Bind that Ié)epa(rtment1 w P ’f
Y -«“—n wf; e j f‘ﬁ -4
50% of vacancres we:}e therefore allotted,rto ,9’. ere,;gﬁt Esallwaysé on the
T m - e i e N3
basus of gazetted cadre strength on each Rallwaywm a pat &f‘cmar"Depﬁartment and
'r " e i et & "

Thy

consequently rthe vacancres were. allotted to dlfferent Rallwaysgaccordlng to

... 4 " r J,:”B
roster prepared on the baS|s of.cadre stren%)f each Unrt ,m’”

. iy ik
R o ——— A

(b) It is also inferred that themsenlonty Of.sGr ‘B'?s officers were maintained
.ﬁ:éitway-wuse, allotment of vacancies were maintained Railway-wise, zone of
- icehiaiderati_oh of Gr. ‘A’ was also made Railway-wise and their empanelment was
‘--,‘al-sq doné Railway-wise.
it is noted herein that at no point of tirhe the applicant had questioned or
challenged the policy of distribution of allotment of vacancies among the
Railways and, hence, for the year’A2004-2005' the allotment of 1 vacancy to NER,

1 vacancy to ICF and 1 vacancy to ER remain undisputed.
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(2) Next, we exa.mi‘ne the seniority lists which have been annexed by the
applicant in his pleadings. Firstly, the provisionallseniority list of the Gr. ‘B’
Officers of the Electrical Department as on 1.4.2005 (Annexure A-5 to the O.A.)
of the Eastern Railway which shows that the applicant is enlisted as Srl No. 3 of
the same and his date of appointment to the grade is noted as 1.2.1994.
Thereafter, the Indian Railways have circulated a seniority list of the Electrical
Department in which the applicant has been shown at Srl. No. 794 while his two
purported juniors namely' Shri Jagdish PD and K. Madana Mohan have been

enlisted as Srl. No. 702 and 703"respectrve|y (Annexure A-6 to the O.A. ) There

p\

is nothing on record*to show that the applrcant has ever}challenged this All India

. J- 'H

v r o PRT o

Seniority List of Eleotncal Department of IndlaanarIways “and henoe his claim

r. .r" l{ 11 1 \_ o M fr 1

K

that natural ﬁ.rstrce and préceduralajustrce were denled to hrm falis through

: ; /

(3) Thesappllcant had represented agarnstrthe purported drscrlmrnatlon statrng

s fq 1 e’ ‘1

e homwere,@nomrnated for#Gr. ‘A’ vide

T ‘r.

W o
appomtment notlﬁcatron‘“datede‘t 7'}005 tﬁe applrcant;Was consrdered agamst

b ¥ v ,;9, ,.

the notrﬁcatron dated 27*5 2008 agam‘st vacancy year 2005 2006 andwnot agarnst

f T .3‘

the vacancy year 2004 2005 as per hrs nghtful ellgrbllrty o ;
T # 4?: o, '
The crux; rof ‘}he |ssuerto be decrded hereln |S*that*whether there V’Sas any
~ { # .-ﬁ S .

policy violation® on behalf ofathe respondents in apporntrng the two purported

T
.

juniors to Gr. ‘A’/Jr. Scale in the vacancy year 2004-2005'wh|1e the-applrcant was
promoted only against yacancy..ygar 2005-2008. ... -~
‘It is seen from the 're"s’ponden_tg,”'_’s.;q’tgmissions"'tnat there was a clear policy
,to‘-.t.”rt.l up the vacancy in 2004-2005 in which 50% were to be allotted to different
_‘fRait;JvaysL on the basis of gazetted cadre strength of each Railway and the
| baylance 50% on the basis of level of stagnation in Gr. ‘B’ in that Department.
The applicant's claim is related to the allotment of vacancies to different
Rail\rvays on the basis of gazetted cadre strength in each Railway and following

points Nos. 15 to 27 of the roster it is undisputed that the Railway-wise allotment

as per roster was 1 for NER, 1 for ICF and 1 for ER respectively. Hence, the
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applicant could only have been considered as per his seniority in ER against the
single vacancy allotted the.reto on the basis of the recommendations of the DPC.

The respondents have clarified that one, Shri A.B. Kundu of Eastern
Railway was empanelled by the DPC, who was admittedly senior to the
applicant. The applicant has nowhere disputed the senioﬁty of Shri A.B. Kundu
. vis-a-vis his enlisted position, as Shri A.B. Kundu appears to be at Srl. No. 1 in.
the provisional seniority list of Officers of Electrical Department as on 1.4.2005 of
the Eastern Railway tAnnexure A-5 to the O.A)). In fact, one Shri P.B; Saha, who
was also admittedly senior to%the apphcant* by V;_FF;JG }gf‘,the sa[o seniority list was
also not taken up for‘%‘o;%:i‘lon to Gr. ‘A’ in the vé;anc; fear 2004 :2005.

This-being; {the admlttedps.l;:onand,tﬁ'e.act that the appllcant had not

questioned Or«chaltenged* N, Allfindfa Senson{; ListH

fh?"(p % -ﬁi 'i § é £ ,!5 ’_
on 1 5. 2008 at any stage wevf ndmo fault ,132‘#the actlon of the reso‘ondents in
|mplement|ng the recommend’atlorw_\. ofa Dﬁcﬂ.an ~fO forwardlng proposals
e " é {

TCYAW Eh@ ZBhal Rallway-W|seisen|onty
RN ;

thereto stnctly in accofdante to:tHe
nelment ?ﬁ&gr ‘;;A /JS Though: alleged the

*. (W m,z#k i‘r'
o
R -
o8 xf

.appllcant has not establlshe .mala ﬁde |n pollcy formulatlon as reqwred by

’Lm

Hon’ ble sApex Courns Btis%wataons lnRatnagm GaSrandﬂPower.:anate Limited
% z z‘ %, ! J,.-““‘w "11’_ - ’;r 2

vs. RDS *Pro;ects Ltd & ors. (2013) 1 SCC 524 thatathe burde fft;lof proving

malafi de is upon theaperson aileg:ng the same; The: Hon ble Court has also held

that malafide has to:be proved on admltted/establlshed figsféf logical inferences

“""*‘“*mm R

...... @’aw—
deducible for the same. o

et gt T
.'fl'n the context of seniority, we are guided by the Hon'ble Apex Court in
' '_R:é_sjhmi Srivéstava (Dr.) v. Vikram University, 1995 (3) SLJ 18' (SC) wherein it
-'_"was héldf»that since seniority is normally determined amongst those in the same
cadre, the list must also be confined to those who belong to that cadre.

| ~ Itis also held in Suresh v. Yeotmal District Central Cooperative Banck

Ltd. (2008) 12 SCC 558 that as it is a civil right, the question of seniority cannot

be effectively adjudicated upon unless the persons who are shown senior to the

b

T o o b bt
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aggrieved employee are impleadéd as parties. In this case;, the seniority list as
on 1.5.2008 had enlisted the two purborted juniors, .namely, :Shri Jagdish Pd: and
Shri K. Madana Mohan at Srl. Nos. 702 and 703 as against the applicant who
was enlisted at Srl. No. 794. The applicant challenges the seniority of the two
purpoﬁed juni-ors at this stage but as they have not been impleaded, scope of
effective adjudication is limited accordingly.

7. We are, therefore, of the considered view that there being no policy
violations while nomtnatlng Shri Jagdtsh Prasad of N.E. Railway and Shri

Madana Mohan of ICF for the pah ebyﬂg:é"r ':72;:0‘_,3@’51-2-@.05@ Gr.. A’ ofr cers in Junior

& : ; o oy T,
.-'s“ ”}ﬁ kY A R
Scale of IRSEE and:»,ln‘%anommatmg the applicant it farfelryear 2005-2006, this
X AR .
0 R o 1

application is dqy.gi of merit ant accorc% n ss the same. T,ere will be no

1
-ﬂ*{gﬂf“ J g 1;{

erdlgml

'Sfl K%

orders on costs

&.#

(Dr. Nandita%Chatterjee)";‘:" » h;i

Admmls?canve Member . F & @ % % M2 Judicial Member ;~
sP %

LR



