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ORDER

Per Dr. Nandita-Chatteriee, Administrative Member:

The four applicants in these four Original Applications have prayed for 

similar relief; therefore, all these O.A.s are taken up for hearing analogously to be

disposed of by a common order.

Heard both Ld. Counsel, examined documents on record. Both Ld.
» A.

Counsel have submitted their written notes ofarguments'citing judicial decisions
- - *31/ ^ '

in their support: ' *

2.

1*to
The case\f the applicants, as articulatedlby^heir Ld. Counsel/^that the 

applicants .have challenge^tramf^ orders^la/t^d^3Y.7.2018’MSSued\by the 

Registrar,fDRAT, KolkatarJhe, transfet^ofaersf^impu^ned, have,been issued 

on the basis of the respondents^r^isf^npolic^^iteH 97.2018. C- \

i 5 "■ i
t The-applicant iniOfA. No. ,1233|or2018^(Prasama Kumar Mondal) and

c i W / n \ \ "\4? ^ i0:A. No. 1266 OT2018 (Stiiv&ankar Naskar) Kad^jOined the office ofthe DRT-1, 
Kolkata in the yearVM^I 999 oi^^^Tl^7 on/Seputatidh^asis arj.^ were 

subsequently, absorbed'tfer^fter on 31.7.2002 an^2^3^Obl/bn^the balis of the

\ \ y/ ^ / /
Recruitment'Rules>2001 and-RecruitmenfRules, J998 respectively^as notified by 

Government-of India vide notification <No. 48 dated-ri .12.2001 and 02 dated

3.

f

9.1.1999. The applicants'in.O.A. No. 1267 of 2018. (Dipannita Das) and O.A. No. 

-1268 of 2018 {Arup Mitra) both joined the office of the DRAT, Kolkata in the year 

■08.08.2000 and 27.3.2000 on deputation basis and were subsequently absorbed 

thereafter on 08.08.2003 and 26.3.2004 respectively, on the basis of the 

Recruitment Rules, 2002 and Recruitment Rules dated 15th November, 2001.

The respondent authority notified new Recruitment Rules on 8th June, 

2018 as per powers conferred by the Section 36 of the Recovery of Debts Due to
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Bank and Financial Institution Act, 1993 in supersession of all previous 

Recruitment Rules. Ld. Counsel for the applicant submits that, one para 7 has
/

been introduced in Recruitment Rules, 2018 entitled "Transfer” which is contrary

to the earlier Recruitment Rules in which there was no provision of transfer. That,

the respondents have framed a transfer'policy dated 9.7.2018 without the 

approval of the competent authority and, that; all four applicants were transferred

consequent to such policy. Also, as the applicants had joined against “encadred

posts" they are exempt from transferees »per para 7 of the New Recruitment
., \ ~{\ \ S l F •“1.

Rules. * *

* *•-
1 ------ -- _ „ - 4

The applicanthas relied uponitheTolIbwing judgments-in his,support-

(\)estate of MP^or^^vsT^Y^^fa^sm/astava (20f0) 1Z.SCCk.
,y-y.

. 538. i
(»y4JTajshree Ghag - vsi^Prikastrl^rshufamjBaul (2007) 6,SCC 220.

* n y / / 1 \ X // ^ I
(m)-~Jstate of Orissa ^vs/Titagarh Paper Mills Co. Ltd. 1985Supp; SCC

280. jT’

- S - —% J #
The applicants^ have; also cited the orders <of Hyderabad^Bench dated

V ' 'V
1.1.2019, the Guwahati Bench dated 21.1.2019 and^he Cuttack Bench dated 

4.2.2Q19 to urge their claims for cancellation of the transfer orders.

4. Per contra, the respondents have argued that all the applicants were 

■absorbed'in the service of DRAT/DRTs in pursuance to the Debt Recovery 

Tribunal (Salaries, Allowances and Other Conditions of Service of the Recovery

Officer and other Officers and Employees) Rules, 1993 and/or Rule 2002 and

both the Rules-1993 and 2002 are derived from Section 7(3) and Section
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36(2)(a) of the "Recovery of the Debts Due to Banks and Financial Institution Act

1993 (RDBFI Act)”.

That, the respondent authorities issued recruitment rules vide their 

notification dated 8.6.2018, superseding the earlier recruitment rules and, that, 

Rule 7 of the new Rules highlighted the scope of “transfer”. In that, it notified that 

every person, appointed to the post in DRAT, Kolkata and DRTs under its 

jurisdiction, is liable to be transferred within the jurisdiction of the Debt Recovery

Appellate Tribunal, Kolkata," provideduthat an officer appointed on deputation
^ i * !■: /•. ;J!

basis or against encadred posts are not liable to be transferred; Jn consonance

*

’ . *' • V7 ’"‘t

with Rule 7 of:The. Recruitment|RUlesf^bl8r a. transfer-policy was. thereafter
^■r' X f: ■■ . .A \.

formalized *6n;,v9.’7.2018^withv the approval ^6f the^ChairperSon.^of t|e Debt 

Recovery Appellate Ttibuhal, -Kblkata bwViereih ,it^wa%noted thaWemployees
-tv.;, 'V-.T';''"-.:.'.r'

appointed ih Debt Recovery/ Appelllte^fibuhal, Kolkata and Debt-‘Recovery
—■

Tribunals'under its jurisdiction who h’ave^completed 7‘;-years in service?:including
(]j b:-: 0 i"

all capacities, are liableSfo be transferred :andi.ppstecl" outstation farid, as the
■' i:'"' /' f. T ^

* ■______ 7 r < . ' * ' 1

applicants in the instant OrA^Sv'have been continuing in their home postings for
‘ : ~r '<■ .f

more than 16 years,Mh'eyr..were transferred videford'ehs^dated 31.7.2018 and
^ V \\ ;; /

relieved according^.'If was "also contended that theT respohdehjf^uthQfities have

decided to prefer ah appeal'before the Hon’ble. Telengana High CoOrt against the 

orders of the Hyderabad Bench of the Tribunal issued'on 1.T,2019.
.y’

, j.-

The main point for determination before'us* is whether the transfer orders5..

■.dated 31.7.2018 merit judicial intervention.
r.

6. At the outset, we refer to the offer / order of absorption of the respondent 

authorities with respect to the applicants which was produced before the Tribunal 

by the respondent authorities. The offer made to the applicant in O.A. No.

350/01268/2018 is quoted below in verbatim;



<»

8
o.a. 1233.2018, cpc, 85.2019, m.a. 48.2019, m.a. 779.2018 with o.a. 1266.2018,cpc.89.2018, m.a. 

51.2019, m.a. 777.2018 with .o.a. 1267.2018, cpc. 90.2018, m.a. 778.2018, m.a. 50.2019, m.a. 696.2018 
with o.a. 1268.2018, cpc. 88.2018, m.a. 4?®i9,m!t: 776.2018, m.a. 696.2018/

/ GOVERNMENT OF INDIA 
MINISTRY OF FINANCE 

DEBTS RECOVERY APPELLATE TRIBUNAL 
KOLKATA

/
■.i

/
H
2?*
■il­

ls N, Nelie Sengupta Sarani 
"HUDCO” Building, 4th Floor, 
Kolkata - 700 087. *

Date: March 26, 2004No. 1/6/DRAT/Cal/2002/153-160

fOREICBORDER
>*»

Cppsequentlj^Mn^the recommendation of T)ep_artijfental ProjQjotion Committee 
and approval Hon’ble Chairperson, DRAT, Calcutta, Sh^ Anup Mitra,
Stenographe.rjSrade-lll of the IndigflbiM^jgt^ines. Kolkata^Bo has been working in 
this^pellate^Tribunal as St^BBr^hS^jrade^tSfon.deputation basi^since 27.3.2000, 
is Josorbed’ln the Debt^RecBverwAppellaTe Tnbu'rBj^Calcutta, witlrinimediate effect 

insFth^Post of StenSgrapher*Gradej|c^n^e pa\F§cale of Rs. 5500^75-19000/-.
service>^P^riAni?pJMjtm,^teiiogramerJ^^^:''C'’ will be^joverned by the 

d conditioSoUh^l^TlfSaiar^Wiowances^anBllpther conditions of||ervice 
icers & Empioveesl^RJesr1'

■f.

3'

: %

termstanc
of.tH^gffi

■resignation froimthe post of^Stenographer 
'^SltheoStetbJRis absorptidffl§ thefcebts
h JH? JMNMr B

hri Mitra la reauired&to-at 
Ill in theQraii^Bijreatj^ 

Recovery Tribunal^alcuttar\4r

he services 7
_____00 to 25.3.2004
etc. to the next Hi 
Group 'B’ [nom-gaz

itlni

2^9>200 stenographer Grade “C*w.e.f, 
?ding the eligibilS^for^promotion 
^ggnui|ment Rules in respect of 

il, Calcutta, f

^ideTed By Shri»\nup^Mitra^s 
4Jwillkbeiaker?intSaccountifori3e

r l?uhen 
ettea]i*posti

le
:e Ti'PI

il

Sd/-
r [D.P. Shaw] 
Section Officer”

r.
.■ It is seen therefrom that such offers/orders of absorption in the service of 

-DRAT, Kolkata, were to be governed by “Salaries, Allowances and other
r.

conditions , of service of the Officers & Employees of Debt Recovery Appellate 

Tribunal Rules, 1993.” In this context, we refer to the DRAT Rules, 1993, which is 

germane to the lis, and which has been furnished by the respondent authorities 

in W1 of their written notes of arguments and, particularly, extract the relevant

i

portion therefrom:-

ri
.s
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THE .DEBTS RECOVERY TRIBUNAL /SALARIES. ALLOWANCES AND OTHER
CONTIQNS OF SERVICE OP THB ftBCQVCWV oggiocn amp axuip
AND EMPLOYEES^ RULES. 1993

(Notification No. GSR 64(0. dated 4tf1 February, 1994^

In exercise of the powers conferred by sub-section (3) of Section 7 read with sub­
clause (a) of clause (2) of Section 36 of the Recovery of Debts Due to Banks and 
Financial Institutions Act, 1993 (51 of 1993) the Central Government hereby makes the 
following rates, namely:-

1. Short title and commencement- (1) These rules may be called the Debts 
Recovery Tribunal (Salaries, Allowances and Other Conditions of Service of 
the Recovery Officer and Other Officers and Employees) Rules, 1993.
(2) They shall come into force on the date of their publication in the Official 
Gazette.

Xxxxxxxx

5. - Conditions of service!- The conditions of service :of the Recovery
Officer and other officers and employees dfihe Tribunal in'the matter of pay, 
'allowances,-leave,, joining:;:time.rjoining^tirrie pay, provident fund, age of 

i' ^superannuation,.,pension%.an,d {retirement" benefits;,_ medical facilities, '.Conduct, 
'' disciplinary^ mattersuand-^qthe^CdndHipn^'bf service, shall'be Tegulated in 

, ' accordance With^such^other 'ruies."and;.regulatibnSr.as are, frorrrtime to time, 
__ applicable to..officers and employees~otthe,.Central GovernmenCbeionging to 
\ Group A^Group^B'-T'Group. ;C’',andr'Group ‘D’Kas the case^may be and 
0 , drawing the corresponding scales of.pay:”

Hence, the abovenoted conditions of service were undisputedly appjicable 

to the four applicants .-when they agreed to their absorption in DRAt. The 

respondents have,furnished before us the source from which.'the respondent

authorities have"'drawn their, power-tc promulgate such ..-rules .of which the
... • • «*■

contents of Rule 36, and.-particularly, clause 2(aa) ..thereof,^are reproduced as
. - .i-

below:-
f -<r*:

“36. Power to make rules - (1) The Central Government may, by notification, make 
. rules to carry out the provisions of this Act.

(2) Without prejudice to the generality of the foregoing powers, such rules may, 
provide for all or any of the following matters, namely:

[(a) other business or commercial rights of similar nature under clause (jb) of 
section 2]

[(aa)J.the salaries and allowance and other terms and conditions of service of the 
Chairpersons, the Presiding Officers, Recovery Officers and other officers and 
employees of the Tribunal and the Appellate Tribunal under Sections 7, 12 and
13;”

U4,
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Ld. Counsel for the applicant, in para 12 of his written notes of arguments, 

has also admitted to such authorization of the respondent authorities to make

rules with regard to service conditions of the employees, particularly, when he

states as foilows:-

“12. The respondents have relied upon the Sections 7, 9 and 36 of Recovery of Debts 
due to Banks and Financial Institutions Act, 1993 which empowers the Central 
Government/competent authority to make rules with regard to the service conditions of 
the employees. It is not disputed that formulation of the Act is substantial and rules 
framed therein is procedure.”

The main stay of the arguments of Ld. Counsel for the applicant is that the
r .

applicants have been absorbed as’per the; recruitment rules notified between 

1999 and 2002 and hence, subsequent recruitment rules notified in 2018, without
V

any retrospective effect, does not govern the service conditions cifdhe applicants. 

To adjudicate-.ori this issue, we refer.'to the,ratio'decidindi of the Hon’ble Apex 

Court in various judicial pronouncfem#itS’a's fbltowsi-v • • JY

.2*.

rr.r-
stt'"T*"'

In Somesh TiwarL v; U:0,l:, (2009) 2 SCC 592,’ in Tushar D. Menon, 

(2009) H 'SCC 678 as well as in U.O.L ^vs. - Muratidhara Menon (2009) 9 SCC 

304, the'-H'dn’ble Apex Court^has'consistently held-that transfer is an incidence of 

Government seryice.'Most importantly; in Sesftrao- Wagorad’L/map v. State of 

Maharashtra, (1985)' II LLJ 73 (Bom) the Hon’ble Apex Court has stated that 

transfer is ah implied condition of service. Tin Varadha Rap, 1986 (3) SLR 60 

(SC) it was further clarified that the word “incident” must necessarily connote an 

element which is an inbuilt component in the total concept of service. In General 

Secretary of West Bengal, Civil Defence Service Officers’ Guild v. State of
T-.

West Bengal, 1991 (2) SLR 742 it has been observed that there is no such 

absolute proposition that, in the absence of service conditions framed by the 

appropriate authority, no order of transfer can be made. In State of Rajasthan v. 

Anand Prakash Solanki, (2003) 7 SCC 403, the Hon'ble Apex Court postulated 

that the power to make an appointment includes the power to transfer unless the 

same is expressly barred and, in K.N. Chelubhiah v. Management of Bharat

U'-L
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Heavy Electrical Limited, 1993 (1) SLR 969, Jt was further observed that, in

most cases, provision of transfer is expressly made by rules of administrative 

instructions and policy circulars. The Hon’ble Apex Court also held in Varadha 

Rao (supra) that, if the appointment itself is expressed to be a specified non- 

transferable post, then there will be no such power of transfer with the

authorities.

In the instant matters, the applicants were absorbed under 1993 Rules

Neither didwherein the conditions of service: I O IT %tthe office orders on4h@5na[jpointments expressfy siati that th^applicants

' Q \appointed in nob-transferable p.gs.tsl^’T^Ww^. „ \

were

x \'*vV / Ve ^p|liAr|}s^hSt

indeed empowered to Bake rules’withjrJdi'Kj^ojs^rvice.^inditions ofetnplbyees.

i i Z- *
m^efertcs^aradha Rao (supra),
St.

\
b competent authority isIt has-been admitted by

fT>? W

1
Having arrived at thi^QfidispQt^Jra

x CourfnelSi

fr
£ f

SpbWs:-wherein the^Hon’ble Apl i\

./ lxXsF\ Q \/
?,'Transfer isalw^S^nd^tOTQjjana^o^stru&ljjgpEh ippidehtw^service. The ^brds 'or 
other conditionsofsjeryj^^in juxt^RSmonWtne prod&p(ding/\Jl/ords ‘denies oravaries to 
his disadvantage mSpay^allpwances, pension’ in r.j9(T)(a?Tnust b^construecl ejusdem 
geheris, Any/*alteratii?h>.in^the conditions of service^rhust Result \p prejudice to the 
Gov'ernment seiVant ancrsome disadvantage touphing hiswp'ay5, allowances, pension, 
seniority, promotionf leave etc>-ltjs well ^understood that-transfer of^f Government 
servanrwho is^appointed-'to a particuiar" cadre of tranlferable p'fists fj;om one place to 
another is^*an ordinary incident ofIseryice and therefore does>fiot result in any alteration 
of any of tlTe^pndihbns^of servT^eTo his disacIvantage^lTat a government servant is 
liable to be trahs,terred'vtb'*'a^rnilar post in the^same cadjj^sa normal feature and 
incident of Governmeot service ahd^no^Gov^frTment sg^am can claim to remain in a 
particular place or in aTferticular post unless, of,.course, his appointment itself is to a 
specified, non-transferable post,r^'^M^‘''

•’T.fM,\

Accordingly, transfer of the applicants does not result in any alteration of

any of the conditions of service to their disadvantage as transfer is an ordinary

incidence of service. In the absence of contrary provisions in their appointment

orders, it is difficult to agree to the proposition of the applicants that, when they

were recruited between 1993 to 2002, there were any express provisions that
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they are getting absorbed in non-transferable posts. In Seshrao (supra), the

Hon’ble Court, while referring to observations in E.P. Royappa v.State of Tamil

m.a.I

Nadu & others 1974 — ILLJ 172 has held that “...once a policy is laid down by

Government it must apply equally to every employee."

Ld. Counsel for the applicant has relied on Yogendra Shrivastava (supra) 

wherein the Hon’ble Apex Court has held that rights and benefits which has 

already been earned or acquired under existing rules cannot be taken away by 

subsequent amendment unless stated in. the new recruitment rules. The

applicants, however, have riot-been able to establish that they had ever acquired
.-l" "

a right to be absorbed or to continuein non-transferablef posts. There are no
i.

such averments either in their offer for absorption or in their appointment orders.
?;

rT ’■

The pronouncements \ri Tdjshree Ghag (supra) and^Tftagarh Paffer^Mills Co. 

Ltd. fsupra/areinterpreted accordingly. i •—
m- * rs,; * 'n— : •— •:

“** ' S '•‘Vv **• ^ a : v
Ld... Counsel for The applica'ntrhas-^alsa reliedn^h three orders of the

j

‘ .I! ' : rj
j: ■' •c J, j/

Hyderabad-.Bench, Guwahati. Bench and Cuttack Bench'of this Tribunal', j
'• ‘i VJ

jI rr
'.•4 /

At the outset;' we "refer To “The ; orders” of the^Hyderabad Bench1 dated 
' 'V-.. ^ * 

1.1.2019 in 0;A.s'747/2018'; 748/2018, 749/2018 anS 750/2di8 wherein the
■v ■' , ' ,VV/ /

Tribunal had relied expressly on.*.the DOPT’s O.M. ’ dated 30.9.2009 and
1 1 f.

therefore, allowed the^applicants; who. had* approached the^Tribunal on the 

. ground that their spouses are’'wprking-in^the establishments of the Central

Government at Hyderabad, to be contihue'd at the same place.

TherGuwahati Bench had followed the decision of the Hyderabad Bench 

and allowed the O.A. 315/2018 on 21st January, 2019. It is noted, however, that

although expressly sought as a relief before the Guwahati Bench, there are no

orders quashing the transfer policy of the respondent authorities.
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The Cuttack Bench, passed the following specific orders on 4.2.2019 in 

O.A. No. 410/2018, while following the ratio of the Hyderabad Bench:

t___

Perusal of the above orders makes it conspicuous that in tune with the orders of 
transfer of the applicants therein before the CAT Hyderabad Bench the applicant herein 
has been transferred and relieved and we are satisfied that the facts of this O.A. are 
quite the same and similar to the facts of the O.A.s before the CAT, Hyderabad Bench. 
In view of the this, we are not inclined to make a departure from the view already taken 
by the CAT, Hyderabad Bench under similar facts and circumstances of the case and 
applying the ratio decidendi in the said OAs, we quash and set aside the order dated 
31.7.2017 in so far as transfer of the applicant to DRT-3 Kolkata is concerned. The 
respondents shall allow the applicant to resume her duties at DRT, Cuttack forthwith with 
liberty to take steps as per the order dated 1.1.2019 at CAT, Hyderabad Bench.”

“8.

!

:
From all the three orders, the following is inferred:'

(a) That, none of the Benches of the Tribunal has set a^ide tha-.recruitment
7, >■r.

rules, 2018 or the trainsfer policy datedJ9:7.2018 of the respondent
:• •

Xrtf
authorities. r--v

■?.
V ) ‘I

*"V. 'v
(b)'rThe Hyderabad and 'the Cuttack-Benches: were approached by

r. ' *. 1
‘applicants on spouse grounds. >v.

• • “V ' •

n

ln"the case of the instant applicants, there has not been any^averment
•'v>< J

upfront that the transfers-,are'ts6ughHo be quashed on.similar personal grounds
7

and that they .are,.similarly”circumstanced as thb-applicants in Hyderabad or
\ .X\/ /'

Cuttack Bench. Hence; the similarity between the'applicants'who^approached the

?■V. i’

/
7

other Benches, particularly, Hyderabad and Cuttack Bench^ends,Here.
1

<•» .r*
,w'

In N.K. Singh v. Union of India; (1995) i LLJr 854 and in Abani Kanta

Ray v. State of Orissa, 1995 Supp (4) SCO 169, it has been categorically laid 

down by the Hon’ble Apex Court that a transfer, being an incidence of service
f.

should not be inferfered with by Courts unless it is clearly arbitrary or vitiated by 

mala Tides or infraction of any professed norm or principle governing the transfer. 

In The General Secretary of West Bengal Civil Defence Service Officers’ 

Guild -versus- State of West Bengal & ors. (supra) the Hon’ble Apex Court

has similarly held that
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Whether the. service of a Government employee can be better utilized in some 
other place is not a justiciable Issue in e court cf lew. it will toe iuffioiem to sustain sn 
order of transfer if it can be shown that the service is a transferable one ancfoy tne 
impugned order of transfer, no condition of service or the norm laid down for such 
transfer hasbeen violated............. "

The respondents have cited UOI vs. Janardhan Debnath (2004) 4 SCO 

245 and Shilpi Bose (Mrs.) v. State of Bihar 1991 Supp. (2) SCC 659 in which 

the Hon’ble Apex Court has limited the scope of judicial intervention in transfer to 

malafide or violations of the?statute.^
S.ap

The resppn'dent^lT^^\proauce?office recoi^^Sefore^u:
s to- substantiate

that the traptsfeiL^cfpyKwas °f ^h^pimpeWit authority

/• Hne,aSDlicants have^nfeLchallenqedMne ffensfer on
* \

groundsi^f’th^tatute

scifiea any
s 1

SntssoMbe ^pl Recruitment Buies.

namely, ^Chairperson, DR 

groundl of^PBitrarinesspr^f^a

i-

T
i. [feifchaiieng*l

nfgRule§y*noilhavinqis infth^guise'that| 

retrcfspe^^ effect, cihnotjoiveffi83I-

m '(supra) that transfer Ss anTheiHon’ble Apex CouQ^has heldjihlvaraa/7a
%

less fh% oraeiJpF appointmenf^peafically 

erAheS^r^Recruitmen'
implied ^condition of service

PRules,describes the pc^tsrq^g^non^trai
nor the offers ^a^brptfehi^the appointment/a^torp^onsiOKler^'hav^pecified

\ \ % / 
ap^jrcam^were a^orBS^in^oiWans^ibie posts^jCnce, in our

considered v^wJMhefe^as t^&^^iolation ot stafLitor^^fovision by the
that the

rified, in res^^fTse to directions of thisauthorities. The resoonaents haveals 

Tribunal, that none of the four applicants come under the purview of “Encadred

. post” so as to be exempt from the category of the Transfer Policy.
*■

Accordingly,, we do not deem it fit to interfere with the transfer orders dated 

31.7.2018 of the respondent authorities as far as the applicants are concerned. 

The applicants are directed to join their transferred places of posting which, as 

averred by the respondents, remain vacant as on date. Upon joining, they are at

7.

e

p,.'’

i

*1
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liberty to represent to the authorities for their reposting at DRAT, Kolkata and, if
■If
-i

¥ any of the applicants are entitled to advance the grounds as per DOPT’s O.M. 

dated 30.9.2009, the respondent authorities shall consider the same in the light 

of the decision arrived at by the Hyderabad Bench and Cuttack Bench of this

Tribunal. The intervening period will be regularized by the respondent authorities

as per law.

The O.A.s are disposed of accordingly. Interim orders stand vacated. With8.

the disposal of the O.A.s, the CPCs aFeMrbpped.and notices, if any issued, are
v ■> * +J ^ 2: r, .

'J. ^ K ' * .!■ i, W

discharged. M.A.s praying for early disposal, release^of salary*and vacation of 

interim order, stdnds^isposed pfia^orlingiy^^ 0 4,
\ v‘-

V
*■ \No costs>-

■ m* 'Au
*f"* 4

i!
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