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Hon’ble Dr. Nandita Chatterjee, Administrative Member

Shri Suvendu Mandal,

Son of Binoy Krishna Mandal, ;
Aged about 39 years, '
Worked as P.A. (ME), Raniganj H.O.
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Ms. R. Basu, Counsel

ORDER

Per Dr. Nandita Chatterjee, Administrative Member:

Aggrieved at the order of his dismissal, the applicant has approached this
Tribunal under Section 19 of the Administrative Tribunals Act, 1985 seeking the

following relief:-

“(ta) Charge-sheet dated 09.02.2009 issued by the Sr. Superintendent of
Post Offices is bad in law and therefore, the same may be quashed.
(b)  Order passed by the Disciplinary Authority vide Office Order dated
09.09.2011 dismissing the applicant from service can not be tenable in the
eye of law and therefore, the same may be quashed.
(c)  Order passed by the Appellate Authority dated 08.02.2012 can not
be teriable in the eye of law.and therefore, the same may be quashed.
(d) An Order do- issue directing the respondents fo re-instate the
applicant in service with all consequentfal benef/ts

~Aanistr

2. Heard Ld. Counsel for the. partles examrne’d pieadmgs and documents on

J

record. Written notes of argument"have‘\b y ed by bo BAth Ld Counsel

3. The applicant’ s case as su mt ed‘t%y Cou se, is that the applicant

f

—

was hoid:ng a civil post ‘and wasﬁtﬁ\as astal Assrstlnt at Raniganj Head

\SSfp"-if

Post Office under Asansol E/),l\ﬂs:og7 He"" "’pg c ed \d gainst under Rule 14 of
/,

CCS (CCA) Rules 1965 by the Sr.. Supermte nt ~Asansol Division, vide Office

<
1: " /
\ '<J~;x4 -JT

Memo No. ~ FD/Dlsc/SuvendwMandal@ated’ﬁg 2.2009 on baseless, flawed
and unspecific charges of which Articles Il and Ill are exactly the same as that
contained in Article L.
That, the following critical issues were invoI‘ved in all three articles of
charges:
(1) The applicant had prepared the KVP discharge summary without
any order of the Postmaster Raniganj H.O.
(i)  The applicant did not prepare the KVP summary on the basis of the
KVP discharge journal. |
(i) The applicant prepared KVP summary with malafide intention for

personal gain.
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Further, although the disciplinary authority had mentioned six state

documents and 7 state witnesses by which the articles of charge were proposed ‘

~ to be sustained. Ld. Counsel for the applicant would submit that the disciplinary

authority did not produce six file documents despite the fact that the applicant
had submitted list of nine additional documents for his inspection and for
preparation of his défence. The Ld. Counse! for the applicant would cite the
Supreme Court judgment in Raizada Trilok Nath v. UOI 1}967 (1) SLR 759
wherein it has been held that failure to furnish copies of documents in the inquiry
amounts to violation of the provision of Article 311(2) of the Constitution.
According to the applicant, in the inquiry, the charges under Article No. |
and Article No. lll have not been established. The IO established the charge
under Article |l excluding the p?\;“tlon"i‘w fh mal(a; ?fexmtent\on appearing at line 5
of para 2 of Annexure-i ané\ excludmhe portlons .malafide intention and

'z\
personal gain” appear;ng Bt |1nes"* ah

4 ‘{:paa 1 gnd \wilfully with malafide

ol

W

" intention and personal galn appea AR i’ﬁehﬁ of para} 3 of Annexure 1l of

~——

'Artlcle— H “ %z Q R, p?
The disciplinary auth/(;rlty \ho\mfver ha@a@‘eed to the fi ndtngs of the

\

\'\0

4-3 3 \{k
Inguiry Offlcer and issued his noterof d|ségréemggt«on 29.07.2011 without any in-
has o

ﬂ"""'--A-o—..,p. »

depth study of the statement of the state withesses, his own failure to produce
state documents, the flaws committed by him in framing the charge sheet and its
consequential maintainability under law. The disciplinary authority also failed to

see that there was no anomaly in the accounts of the Cash Book of the HO in

_respect of payments of KVP discharge and the Govt. did not incur any loss on

account of the sane.

That, the applicant had submitted his representations against the note of

disagreement of the disciplinary authority detailing his arguments and praying for

hot

-
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justice. But the disciplinary authority was predetermined to punish the applicant
and hence turned a.deaf ear to the applicant’s pleadings 'and imposed the
highest punishment of “Dismissal from Service” unprecedently ignoring the result

of inquiry and statement of the state witnesses and demerits of the prosecution.

The applicant preferred an appeal to the appellate authority under Rule
23(ii) of CCS (CCA) Rules, 1965. The appellate authority not only upheld the

punishment imposed by the disciplinary authority but also brought an extraneous

L

allegation that wrong preparation of discharge éummary paved the way for huge

misappropriation of Govt. money to the tune of more than Rs. 94 crores. As the
allegation of'misappropriationwas not incorporated in the charge sheet, at the

NENETH
appeal stage, no such allega%gﬁ”ban be mtrodﬂg,ed\as per rule. The appellate

hve v a%
order is therefore absolutely. unlawf han e quask ed forthwith.

'0,
o r// %\w
The Chief Postmaster Genera W ECrel ho m?as holdmg the charge of

Ebecral CBJ;‘ C urt, Asansol on 4"

PMG, S.B. Region, degsedWhe

September, 2017 in his wn;}en“@yﬁz/pz&-th

s

: l
e“m the ¢apacity of PMG, S.B.
K/;/ Pacty

\ I Iy

Reglon had not menhor{ed the’name~of thewapphcanf' as/the individual who had
played any part in the defaE:atton anfti,ht]hatéif’jeg’étlon was also made by him
against the applicant in the FIR. It is hence established conclusively with such
statement of the PMG, S.B. Region that the applicant is not at all culpable and
hence the applicant has approached the Tribunal seeking relief therefrom.
According tc the applicant,
(a)He had prepared the KVP discharge summaries on the instruction of
Postmaster Raniganj H.O.
(b) The KVP discharge journals were in ihe custody of the Postmaster who
did not give the said journals to the applicant but only gave him the

rough note book of the counter KVP PA and the applicant cannot be

made responsible for any mistakes in the same.

-
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(c) The inquiring official had cohcluded that his “malafide intention and
personal gain” had not been established in any of the three articles of
charges. |

(d}As the applicant had not committéd any misconduct in terms of the ratio
of Hon'ble Supreme Court in its judgment in Union of India v. J.
Ahmed (1979) 2 SCC 286 (paras 9, 11) imposition of any punishment

is not lawful in his case.

4, Per contra, the respondents have argued that it was detected that Rs.

94 52 crores of Government money had been misappropriated in the shape of
showing discharge of KVPs without supporting paid vouchers at Raniganj Head

Post Office for the period 1992 R\%@‘Sféﬁ’d‘tg?t/ 2ep3<mental proceedings were
all levels arfd ’tp\e\matter was reported to

" p?{c/%\gs as«w‘eli as disproportionate

-,

initiated against detinquen{‘bffcg;@
-\ LY

the CB! Kolkata which. mltlatedfcrlmlna

L e #’%}\ ::’. 11
asset case against the suspected-officials®y :: }

3 ‘_&( E y
That the appllcant was chargeshg.;% under Rulé 14 of CCS (CCA)

/

’V\s (\
Rules, 1965 vide memo\dated/Q -2£2009 and the three distinct Articles of charge

e
Rpad Tt .
5, m; ayoth

»\ R
Amc!e‘1 '

Itis élleged that Sri Suvendu Mondal while working as PA (Marketing Exequtive) Ranjganj
Head Post Office for the period from January 2005 to April 2005 prepared KVP discharge summary
for the month-January 2005 of Raniganj HO. KVP discharge summary is required to be prepared
on the basis of KVP discharge journals which is prepared in KVP counter. Sri Subir Mukherjee,
was thé counter clerk of KVP counter during the re}e\)ant period.

Sri Mondal had been working as PA and Marketing Executive, Raniganj H.O. and was not

required to and was not given any order by Postmaster, Raniganj H.Q. to prepare any documents

regjarding discharge of KVPs during the period from 1.1.2005 to 31.1.2005. But Sri Mondal had -

prepared KVP disc‘harge summary for the month of January, 2005 of Raniganj HO with malafide

M.

/
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f’g intention and personal gain. Thus the said Sri Mondal has acted in contravention to Rule _3(1)(i),

3(1)(ii) and 3(1)(iii) of CCS (Conduct) Rules, 1964
| Article Ii

It is alleged that Sri Suvendu Monda! while working as PA (Marketing Executive) Ranigan]
Head Post Office for the period from January 2005 to April 2005 prepared KVP discharge summary
for the month of February 2005 of Raniganj HO. KVP discharge summary is required to be
prepared on the basis of KVP discharge 1ournals which is prepared in KVP counter. Sri Subir
Mukherjee, was the counter clerk of KVP counter during the relevant period.

Sri Mondal had been working as PA and Marketing Executive,v Raniganj H.O. and was nbt
required to and was not given any order by Postmaster, Raniganj H.O. to prepare any documents
regarding discharge of KVPs during the period from 1.2.2005 to 28.2.2005. But Sri Mondal had

prepared KVP discharge summary for tne'pl;norftﬁ*‘of'F"‘ebrua'rv\2005 of Raniganj HO with malafide
/L

{0
A
intention and personal gain. Thus‘;‘the ?;a{@,ﬁn*Mondaihas ag} te /;‘nxcontravenhon to Rule 3(1)(i),
~. : ‘
3(1)(ii) and 3(1)(iii) of CCS (Conié'ﬁct) N E‘j

F
h

l»-..

, G/

51: J
it is alleged that Sn%\Sus?endu Mondal’{hde workin as PA (Marketing Executwe) Ranigan;

Head Post Offlce for the penod from January 2005 to ApnI»ZOOS‘prepa ed KVP dlscharge summary
\ e

for the month of March 2005 of Rarllgfnj HOGKVP dlscharge summary is required to be prepared

~- st T

on the basis of KVP discharge journals by tﬁe“K'VP"cbunter PA, Sri Vijoy Prasad was the counter

clerk of KVP counter PA.

Sri Mondal had been working as PA and Marketing Executive, Ranigénj H.O. and was not
required to and was not given any order by Postmaster, Raniganj H.O. to prepare any documents
regarding discharge of KVPs during the period from 1.3.2005 to 31.3.2005. But Sri Mondal had

prepared KVP discharge summary for the month of March, 2005 of Raniganj HO with malafide

- Intention and personal gain. Thus the said Sri Mondal has acted in contravention to Rule 3(1)(i),

3(1)(ii) and 3(1){iii) of CCS (Conduct) Rules, 1964,

Sr. Supdt. Of Post Offices
Asansol Division
Asansol- 713301

i
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That, 10 and PO were appointed, enquiry was conducted and the charged
official took part in the proceedings and also availed of all reasonable
opportunities as per the principle of natural justice. The enquiry was completed
on 6.1.2011 and ;the enquiry report was submitted on 21.3.2011 whereby the
tnquiry Officer in his report had concluded that while Articles | and Il do not stand
established, Article |l stood established excluding the imputation of malafide and
personal gain. The disciplinary authority, not having agreed with the [O's
conclusion issued a. disagreement 'note and after obtaining the Charge
Officer's/applicant’s response to the same finally passed the order of punishment
of dismissal from service. The appeliate authority alsoi uphéld the decision of the
disciplinary authority.

nis ir

The respondents would&dvance the sf%’owng arguments towards
‘T:»

A \
’A
; -
(a)Omy the appellg__{e order wasac a"f-l@ay the-applncant in his O.A.

(b) The apphcant( 3dm;tted th// 3 prepar,ed the KVP discharge
o B ]
summaries. * s -~
e 2 (

(c )The applicant ad\k\ltt?d ptpstjye: hfld prepa ed the KVP discharge
summaries from an t;.mggt‘rfig::(igp_u ent and not from the KVP
discharge journals.

(d)An illegal act remains illeéal regardiess of who directs doing it and the
circumstances under which it is done.

(e) The applicant was found guilty of the charges by preponderance of the
evidence.

(fy The acts of the applicant constitute misconduct with malafide intent to
secure personal gains uﬁbecoming of a govt. servant.

(9)The charges brought against the applicant was proved

comprehensively and the applicant was justly dismissed from service.
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C (h) The appellate authority also considered the appeal of the applicant with
due care and sympathy and péssed a well reasoned and speaking
order dismissing the appeal.

According to the respondents, whether in the form of form of excess
pfincipal amount or correspondingly less the interest amount, the wrong
projection of KVP discharge figures in its totality give way to misappropriation 6f
Government money and that the intention of the applicant who obtained
unauthorised access to the task.of preparation of KVP discharge summary
without following the extant rules and procedures cannot be construed as
ilnnocent action on the part of the applicant and, hence, O.A. seeking relief'l

deserves to be dismissed with cost.

5. The key point of determmatd’"rh Werein s wwhether the disciplinary

N ﬁ"\\\ /

proceedrngs initiated, concluded as-w ‘31 _

P c:.
judicial intervention. : 83 a 73
A ' W )
-~ Yor il
\ *5\\; ’f

6.., Upon a careful pe r{sa{\i&the’ tp\ e artlcli cxf«char esitis establtshed that
the charges -are similar inxna\f‘-ce:i:iwie)g/ chronéglcaliy according to the
months of preparation of KVP discharge-stiimary by the applicant. While Article
! refers to the preparation of KVP discharge summary of January, 2005 of
Raniganj H.O., Article Il refers to preparation of KVP discharge summary of
Raniganj H.O. in February 2005 and Articie III refers té the preparation of KVP
discharge summary for the month of March, 2005 respectively.
Th;. common issue involved in all the three charges are that,
~ (a) The applicant had prepared the KVP discharge summary without any
approval of Postmaster, Raniganj HO.
(b) That the applicant did not prepare the KVP summary on the basis of KVP
discharge journal and, |

hok

~

T g a4 .



—— A e =

———

-4 1 L o T Y - . . mxemar o= v

9 o.a. 757 of 2012

(c) That the applicant prepared KVP summary with malafide intention and
with a view to personal gains.
The Enquiry Officer while furnishing his enquiry report dated 29.3.2011
had concluded on each of the charges as follpws:-
. Adicle-l |

The KVP discharge Summary for January, 2005 was prepared irreguiarly by the CO without
the order from the Postmaster, Raniganj HO and not on the basis of respective discharge
journals as discussed at (a)(iii) above of this on-coming para. But details of malafide
intention and personal gain are not explained in the statement of Article of charge
(Annexure-l) and also in the statement of imputation of misconduct/ misbehaviour
(Annexure-1l). The Po's brief is totally silent on this point. But the 10 can not keep his eyes
closed to have proper analysis/ assessment of evidence for the sake of Natural Justice.
The presenting side did not produce any documentary evidence in support of Co's malafide
intention and personal gain. Rather the oral evidences given by SW-1 in replies to CEQ No.
23 and 25, by SW-2 in reply to CEQ No. 20 and by SW-3 in reply to CEQ No. 12 are in
support of the fact that there was no malaﬁde intention and personal gain on the part of the
CO. The Co’s further point of defence :é’ that-thefcharge is not precisely drawn on the
ground highlighted at (ii)(a). under Article-l=ofsthe para 5¥While going to analyse this point, it
is not understood how he flgures\of dlscharg ¥KVPs \gwﬁh interests thereof were
arrived at and shown ’m the ; t?atemen 33‘.. é t%on of':'m:s\t:onduct and misbehaviour
(Annexure-11) witholut reflectlnﬁgathe e‘qzi’s., FFalcolation. {Eor‘this purpose, a detailed
calculation-sheet showmg KVPs*’and*jntere‘s stﬁ’ére‘gf dlscrrarged from Raniganj HO has
been prepared and produced iif Annexl'Jr to this’ mqmryﬂreport in respect of January,
2005 through hard work and the same_from Su\"ﬁfce under Ran|ganj HO in Annexure-|l.
The defence has correctiy ,pomted* out that the"ﬂ%ease between the figures of KVPs
discharged as per SO Summary (ét»&SLand*the fg‘ure! m/I(VP Discharge Summary has
been wrongly shown as Rs. 166 000/ in p1ace offhe Gorrect figure (Rs. 89,14,000 -
87,47,500) = Rs. 1,66,500/- \Smnarty “the-sufi of.intérests of all the KVPs discharged as
Rs. 70,36,315.50/- and Rs. 68,08,(72?30/- mﬁcorrespondmg KVP Discharge Summary
showing thereby a decreased of Rs. 2,28,231/- as reflected in Annexure-li of Article-1. But
the decrease should come to (Rs. 70,36,315.50 - Rs. 68,08,024.50) = Rs. 2,28,291/- as
pointed out by the defence. The total amount of interests discharged from Sos during
January, 2005 shown as Rs. 2,10,46,702/- in Annexure-Il under Article-l against the actual
figure of (Rs. 1,40,10,446.50 + Rs. 70,36,315.50) = Rs. 2,10,46,762/- as pointed out by the
defence. As per Annexure-ll enclosed with this Inquiry Report the sum of interests
discharged from Sos as per Ext. S-5 is found as Rs. 70,36,255.50/- against the figure of
Rs. 70,36,315.50/- as mentioned in the statement of imputation (Annexure-1l under Article-
I} and if this figure is accounted for the sum of total interests discharged from HO and its
- So’s should come to (Rs. 1,40,10,446.50 + Rs. 70,36,255.50) = 2,10,46,702/- agreeing to
what mentioned in the Annexure-ll under Aricle-l. Thus the insertion and placement of
incorrect and anomalous figures in the statement of imputation of misconduct/
misbehaviour (Annexure-1l under Article-l) can not take the basis of i mqutry proceedings for
the charge not being precisely.drawn.

2. pded |, p
./
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The allegation of malafide intention and personal gain on the part of the CO as mentioned
both in Annexure-l and Annexure-Il to Article-ll and the allegation of showing increased/ .
decreased amount wilfully in Annexure-ll do not have support from documentary/ oral
evidence as already discussed under Article-! of this on-coming para 6(b). The DVPs
discharged from Raniganj Hos and it Sos alongwith interests have been arrived at and
produced in Annexure-lll and Annexure-lV of this Inquiry Report. The figures when
compared -with the statement of imputation of misconduct/ misbaviour (Annexure-Il of
charge sheet) with those contained in Annexure-fil and Annexure-IV to the Inquiry -
Report(Figures arrived at and enclosed with the Inquiry Report) alongwith Ext. S-2, it is
observed that all the figures are agreeable to what is mentioned in Annexure-l| to the
memo of charge-sheet. The preparation of KVP Discharge Summary for February, 2005
without any proper order, without consulting Discharge Journal and reflecting wrong figures
in Ext. S-2 definitely deviate the CO from absolute integrity, devotion to duty and becoming
of a govt. servant infringing thereby Rules, 3(1)(i), 3(1)(ii) and 3(1)(iii) of CCS (conduct)
Rules, 1964. Such irregular preparation by the CQO without any order can not take the
~ support from the Law of Natural Justice as already analysed at (a)(iif) of this on-coming
para.

3. Article-ll

(1)  The KVP D|scharge SummaryxforuMaféhw 2005+(Ext. S-3) was prepared by the CO
irregularly without the order from the Postmaster Ramganj HO and not on the basis of
respective Discharge Journals as lscusséd atda)(iil} of tmson -coming para. But details of
matafide intention and personal an are ot expla'hed 1rf‘,fhe\statement of imputations of
misconduct/ m|sbehawour (Annexur jl) und”fl’ﬁw icle: 1. Tﬁlg P‘es brief is totally silent on
this point. But the 10 can not keep,hls eyesttiosed,toahave Erbpér analysis/ assessment of
evidence for the sake of Naturaﬂ dus'1 é\ﬁ%‘}a esentm@j side did not produce any
documentary ewdeﬁce"ln suppo of, Cos En (afidé mtentlon”éhg personal gain. Rather the
oral evidences. given, by SYV- 1-|Q:rephes 0 CEQ{@ a>nd 25, by SW-2 in reply to CEQ
No. 20 and by SW-3 in replyfto CEQ No. 12 are’in Support;of the fact that there was no
malafide intention and personal gain,, ,on therpart of/tﬂ !CO The Co's further point of
- defence is that the charge ls\nc?t precssely drawri on-the ground as highlighted at (ii)(a)
under Article-It of para 5. Wh:le gomg»teranalyse this point, it is not understood how the
figures of discharged KVPs alongwith interests thereof were arrived at and shown in the
statement of imputation of misconduct and misbehaviour (Annexure-il) without reflecting
the details of calculation. For this purpose a detailed Calculation Sheet showing KVPs and
interest thereof discharged from Raniganj HO and its Sos during March, 2005 has been
prepared and produced being enclosed in Annexure-V and Annexure-V1. The defence has
very correctly pointed out that an imaginary figure of Rs. 2,75,54,500/- (appearing at line 8
of para 2 of Annexure-ll under Article-lll) has been shown as the total of interests on all
KVPs discharged from Raniganj HO during March, 2005 showing thereby excess of Rs.
17.57,000/- (appearing at line 8 of para 2 of Annexure-i under Article-lil). But the excess
should have been calculated as (Rs. 2,75,54,500 — Rs. 2,43,55,158) = Rs. 31,99,342/-. It is
very ridiculous that the actual amount of interest discharged from SOs as per Ext. S-3 is
Rs. 2,61,18,821/- which leads to show excess as (Rs. 2,61,18,821 - 2,43,55,158) = Rs.
17,63,663/- and this figure has been shown in Annexure-ll under Articie-lll. The sum of
interests discharged from all SOs has been shown as Rs. 2,22,18,820/- (appearing at line 3
in para-4 of Annexure-ll of Article-lll) and Rs. 2,04,55,157.50/- as per KVP Discharge
Summary (Ext. S-3) showing thereby the decrease of Rs. 17,63,663/-. But the decrease
should have been calculated as (Rs. 2,22,18,820 - Rs. 2,04,55,157.50) = 17,63,662.50/-
which agrees to what have been \maintained in the CO's brief and cross-examination of

b
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SW-4 through CEQ 9. The discharge figure on interests from all SOs 'shown at line in para-
4 of Annexure-ll of Article-Ill) shown as Rs. 2,22,18,820/- should have been calculated as
Rs. 2,22,18,820.50/- (as per Annexure-V| enclosed with this Inquiry Report). The point of
defence is also agreeable that the total amount of interest shown in the charge sheet as
Rs. 4,65,978.50/- (line 6 at para 4 of Annexure-Il under Article-lil} against the correct figure
of (Rs. 2,43,55,158 + Rs. 2,22,18,820) = 4,65,73,978/-.

(ii) No documentary/ oral evidence was produced by the Presenting side in support of
the allegation that the CO had sent the Discharge Summary to the ofo the GM (PA & F).
Rather, the oral evidences rendered by SW-1 through CEQ No. 24, by SW-2 through CEQ
NO. 21 and by SW-3 through CEQ No. 11 are in support of the fact that the CO had no
connivance with them (SW-1, SW-2 and SW-3) and CO did not send Return/ Discharge
Summary to the o/o the CM (PA & F) and also as replied by SW-5 to lo's question, by SW-1
to CEQ No. 20 and SW-2to CEQNo. 17:

(i}~ The CO's grievance for not producing discharge and anomalous figure dated
24.03.2005 as recorded in the D.0.S No. 10 dated 03.09.2010 stands also justified.

(ivy  Moreover insertion and placement of incorrect discharge figures in the statement of

_imputation of misconduct/ misbehaviour at Annexure-Il under Article-lll can not take the

basis of inquiry proceedings for thel.{:!e%cggn{o},lgj?gfp[icisely drawn.

.,

7. Findings O A Yo
In view of documentary dhd ora. wden- dduced in\the case before me and in

éc?ﬁfg‘es undé" A\itlcle | and Article-l1l do not

stand established wh||e the ohar g:u‘ '.lcte‘tf%'éxcludmg the portion “with malafide

intention” appearing atillne 5 of@ara 2 6f§%"h exure-’l and exciudmg the portions “malafide
AN y )

intention and personal gain” appeanng at Ime“ﬁ and 4-of para~1 and wilfully with malafide

intention and personal gain appeanngataime%f of’ﬁé"‘ a3 of Anfiexure-Il of Article-l stands

established.” ( DN

view of the reasons glven above,»l :ﬂ;‘

N

The disciplinary authority i$sued~a—diSsent note vide his letter dated

29.7.2011 in which the disciplinary authority had remarked as follows:-

‘| disagree with the findihgs of the 10 that the charge brought under Article | & I~II for the
violation of Rule 3(1)(i).3(1)(ii) & 3(i)(iii) of CCS (Conduct) Rules 1964 have not been
proved, the reason for the same are as foliows:

It is observed from the 1.0.'s report that the reason of non proof of two charges are
mainly for the'discrepancies in the figures (i.e. KVP discharge and interest) in the statement
of imputation of misconduct/misbehaviour (Annexure-il of Aricle 1 & [1l) shown in the
charge sheet and those appeanng in H.0. and S.0. summary.

In point 6 of 1.0.'s report that 1.O. has stated the ﬂgures when compared with the
statement of imputation of misconduct/misbehaviour (Annexure - Il) of chargesheet with
those contained in Annexure A-lll and Annexure-1V to the |.0.'s report (figure arrived at and
enclosed with the 1.O.’s report) along with Ext. S-2 it is observed that all the figures are
aggreable to what is mentioned in Annexure-Ii to the memo of charge sheet. But the C.O.
prepared KVP discharge summary without any proper order, without consulting discharge
journal and resulting wrong figure in Ext. S-2 deviate the C.0. from absolute integrity,

e,
/
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devotion to duty and becoming of a Govt. servant infringing thereby Rute 3(1)(i), 3(1)(i1) &
3(1)(iii) of CCS (Conduct) Rules, 1964.

Such irregular preparation by the C.O. without any order cannot take the support
from the law of natural justice as already analysed in the 1.0.'s report at point 6(a)(iii) para.

From the 1.0.'s report it is clear that the charge official Sri Suvendu Mondal
prepared KVP discharge summaries from January-2005, Feb-2005 and March-2005 (i.e.
Ext. S-1, S-2 & S-3) copying from the rough copy of Assistant Clerk (Postal Assistant)
without any order of the competent authority.

Secondly, the charged -official prepared the summaries without consulting /
supporting KVP discharged journal. Moreover the CO.was M.E. (Marketing Executive) of
Raniganj HO and the preparation of KVP discharge summary was not allotted duty in his
part as indicated by MDW of Raniganj H.O.

Therefore, in the view point from the angle clearly support the allegation regarding
preparation of Ext. S-1, S-2 & S-3 by the charged official and thereby the charge of not
maintaining absolute integrity, devotion to duty and unbecoming of a Gowt. servant in
contravention of Rule 3(1)(i), 3(1)(ii) & 3(1)(iii) of CCS (Conduct) Rules, 1964 stands
established and conclusively proved.

Article !l | disagree with the eyolutlon ofthe . O“‘ln,\respect of Article -!I excluding the

~ portion “with malafide mtentloﬁ'\and "wulfully watiw malaf dg intention and personal gain”

against the C.O. on the followmg groun‘a’s '

\:! |

o~
aty
: o(elari n the éb\e point of 1.0.'s report point
;rmscon dGicL3s it is Aot b necessary element of it.
And act is not honeist when it :smetﬂju’s‘f%’ 3 Jr"'or whgn it causes wrongful gain or wrongful
loss. It is not bonaflde:’ when iti&, omrﬁlt d withbut dueg,gar& and attention. It is not
reasonable when a falrand prudent?perso \a’ﬁbt do it. Malafide need not be proved, if
the act itself speaks. Mtis fa(iﬁr that the%ﬂatl%ﬁo ake:\eut theintention of the C.O.
77, RN
|t is clearly prove% that the, < arged~eff icial waz;wo ed as M! of Raniganj HO and
the preparatlon of KVP dlscharge rsummawfwa otted duty in his own part as

Now the Dlsmphnary aut orl

indicated in Ext. D-3. \\\_\—«-—-—f
%vw
Secondly, the said Ext. S-1, S-2, S-3 were prepared very shrewdly by the C.O. from
the rough copy instead of prescribed records i.e. KVP discharged journal. It is also fact that
the said rough copy prepared by some body and he prepared the saud Ext. $-1, 8-2, §-3
without any order of the competent authority.

Therefore, it is clearly established that the intention of the charged official was not
clear and his intention was malafide and was least intention of helping others. Hence, the
excluding portion of Article {l, as reflected in the findings of 1.0., stands established.

Encl: 1O's report dated 29.3.2011.

(Ashoke Pal)
Disciplinary Authority &
Sr. Superintendent of Post Offices
Asansol Division”

After receiving the Charged Officer's explanation to the disciplinary note

the discipli'nary authority arrived at his findings (Annexure A-7 to the O.A.). While

M,

/
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examining the observations of the discipiinary authority, the following parégraphs
are highlighted:-

“| do not agree with the view of the 10 for the reason that some petty mistakes, he opined '
to the effect that the charge brought under Article-t was not established.”

XXXXXXXX

"So mistake of such petty nature, in my opinion would not compare the merit of the case
and it would not surely decrease the degree of offenice of the charged official who prepared
the monthly summary of KVP payments at Raniganj H.O. and its SOs in January,
2005........ "

XXXXXXXX

"But | am in the view that though no documentary evidence or witness in support of Gowt.
loss for personal gain of the charged official was produced before the enquiry, Sri Mondal
may not be declared free from the charge. Personal gain does not always mean the
monetary to a particular person it may be advantage of any other kind which cannot always
be proved with evidence. Such a benefit the purpose for which Sri Mondal prepared KVP
discharge audit return on the basis of baseless records, though could not be unearth by the
1.0., in my Oplmon he had an |ngntgomef.personal‘ga|n~and s0 he acted in such a wrongful

n

way. o\

“Thus total of interest: flgure of; ~K\[;.i.al\§charge~of‘Ramlganj |£O and its SOs as per inquiry

report is (Rs. 24355158 00 + Rsﬂ22mm5*5%’“ﬂs; 46573948, 50 So actual difference of

Rs. 0.50 is found and thls d!fferg%ieﬂs;{iue\'fh iffe rence of R§ 0.50 as clarifi ed in para (i)
above A

e

< /,v% W j '
For such neghglble mistake | thmk that tr e4ma1n~them of case was not vitiated for

any reason. The main charge remam’hnaltered " "./
. ~ -~

Such, assertions and obserVatnens~by 'fge"dlscuplmary authority are not
e

grounded stro‘ngly on robust evidence or logical analysis. Rather the

observations appears to be based on surmises and conjectures. The penalty

imposed hence contradicts the iﬁcidence of offence. The Hon’ble Apex Court has

laid down the ratio with respect to the duties of Disciplinary authorities in Roop

Singh Negi —vs- Punjab Nationa! Bank [(2009) 2 SCC 570} wherein the court

_held as follows:-

“ 14, Indisputably, a departmental proceding is a quasi judicial proceeding. The Enquiry Officer

~ performs a quasi judicial function. The charges levelled against the delinguent officer must be

found to have been proved.

XX XX XX XX
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17. In Moni Shankar v. Union of India and Anr. [(2008) 3 SCC 484] this Court
held:

“The departmental proceeding is a quasi judicial one althodgh the provisions of the
Evidence Act are not applicable in the said proceeding, principles of natural justice are required to
be complied with. The Court exercising power of judicial review are entitled to consider as to
whether while inferring commission of misconduct on the part of a delinquent officer relevant pieee‘
of evidence has been taken into consideration and irrelevant facts- have been excluded therefrom.
inference on facts must be based.on evidence which meet the requirements of iegal principles. The
Tribunal was, thus, entitled to arrive at its own conclusion on the premise that the evidence
adduced by the department, even if if is taken at its face value to be correct in its entirety, meet the
requirements of burden of proof, namely preponderance of probability. If on such evidences, the
test of the doctrine of proportionality ha% not‘been %atlsfled the Tnbunal was within its domain to

& {-
interfere. We must place on record that hef"doc%tr! A 37 unreaso\ableness is giving way to the

doctrine of proportlonahty ,:5" %— ‘i

)

The Hon’ble Court hasin Monl"Sh : al ra) stated further that which

exercising -powers, thetxd130iplln;yVa/ orlty\slgp |d be satls’fled that the ev1dence

adduced is correct in |ts~ent|re;y\and meets the eql}lrement of burden of proof,

« 2y
\, L1 .xu

namely, preponderance of probablllty EG A

—
,. i e et

On the subject of a sutuatlon;wherem ‘the-Distiplinary authority disagrees with the
Inguiry officer, the Hon’ble Court, in K. Prasad v. Central Coalfields Ltd (1993)
Il LLJ 554 (Pat) had held that, while disagreeing with the ﬁﬁdings of the Inquiry
officer, the disciplinary authority is not only required to record his reasons but

also to record his own findings on such charges by analysing the evidence for the

purpose of cominy to the conclusion as to how and in what manner the charges

as against the employee can be said to have been proved by such evidence on
record.
In this case, the disciplinary authority has not engaged in any logicat analysis and

weighing ofevidence garnered by the Inquiry officer. The Disciplinary authority

~ has concluded on the misconduct of the employee on the following rationale:

L
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* As per rule, if the act for.conduct of an employee is such that the master cannot rely on

the faithfulness of his employee, it may be termed as misconduct on part of the employee”

What the Disciplinary authority failed to do was to logically sift the evidence -

to arrive at his conclusion as to how the employee has forfeited faith reposed in
him by his employers.

The Dis_ciplinary authority has clarified that “Personél gain may be advantage of
any other kind which cannot always be proved with evidence” .

The Disciplinary authority, however, did not weigh scientiﬂeally the
preponderance of ~pr0babi|itiesAto prove how the employee charged upon had
g'ained personalily by preparing the KVP discharge summaries.

Hence, we find both by factual inference and in deference to the ratio of

PR T £

Hon'ble Apex Court that the Dls%:pllnaméutq%rlty“dld not scientifically conclude
N lf \
upon analysing the eV|denC‘e~adduced ligfore hrm eet the requirements of

o/u}%h thé','or er of the Disciplina
%, P ik plinary

burden of proof. Hence we dee ut/

tdue to™malafide action of the

appeliant the department su\stalhed huge Ios /\e unishment awarded to
‘a

(\
the appellant is commensurate to tHe Raturé Bf his

-“‘—s..,. ._,—-‘""

ses and misdeeds. There
are no findings or evidence, however ’that"establlshes the applicant’s role in the
financial misappropriation. It is aiso noteworthy that the appellate authorlty
concluded on a charge which was never part of the articles of charge brought
against the applicant. Herein we are guided by the decision of the Hon’ble Apex
Court in State of AP v. Sree Rama Rao, AIR 1963 SC 1723, BC Chaturvedi v.
Union of India (1995) 6SCC 749 and Bank of India v. T. Jagran (2007) TSlCC
236 ‘where it has been held that if the decision is vitiated by.consideratiens
extraneous to the evidence and merits of the case, the disciplinary proceedings
is of the judicial review.

During hearing and also in the written notes of arguments, the applicant
produced before us the order of Special Judge (CBI) Court, Asansol dated

L

- -

e
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4.9.2017, which has recorded the following deposition of retired Chief Post
Master General, West Bengal and erstwhile Post Master General, South Bengal
Region.

"

In the written complaint | have not mentioned the name of the accused Suvendu
Mondal as a person played the part in the defaulcation. There is no allegation made by me
against the said accused person at the stage of lodging the first information report.”

We are not-convinced that the conclusions arrived at by the disciplinary
authority and upheld by the appeliate authority are objective and evidence based.
The CBI Court has also clearly recorded the Chief Post Master General (retd.)/
erstwhile Post Master General (South Qengal)’s deposition that the applicant was
not mentioned as an accused who played a part in the defalcation. This
deposition before the Special Judge CBIl was not made available before the
appellate authority as the appeléate 'authontys ,orders preceded such deposition |

"‘if,

before the Ld. Special JUdge;GBl, P
‘x a

P ’,j'

3 <
Masilamani, 2012 (8) Supret%ewTo}é ﬁ‘224*(86), Managmg Director, ECIL,

Hyderabad v. B. Karunakar AIR 1994 S‘C“’f!@?’& Htran“IVjayee Bhattacharyya
v. Secretary, S.M. Schogl \fOﬁ G:rls (2002) fS'6C>29 ; U.P. State Spinning

C. Ltd. V. R.S. Pandey, (2005)‘8 ch 264 Ja‘h&,Umon of India v. Y.S. Sandhu,

-».‘ _,-"
gt o T

Ex-Inspector, AIR 2009 SC 161 16 remlt"the matter to the respondents. The
applicant is directed to file a revisional appeal/appeal (as per law) citing evidence
in his support along with.records of deposition before the Ld. Judge CBi Court.
The Revisional Appeal/appeal may be filed within a périod of one month from the
date of receipt of this order and the Revisional/Appellate Authority, upon receipt

of such petition, will pass a reasoned and speaking order after taking into

" account all evidence of record as well as the deposition before the Ld. Special

Judge CBI. The entire exercise may be completed within a period of 12 weeks
from the date of receipt of the revision petition/appeal from the applicant. The

orders of the Disciplinary Authority and Appellate Authority are set aside. The
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status of the applicant during the period of interregnum will be decided by the

competent respondent authority in the speaking order.

With these observations, the O.A. is disposed of. There will be no orders

on costs.

(Dr. Nandita Chatterjee) (Bidi;ﬁa: ‘éér{e;j\'éé)
Administrative ~Il/lemaber Judicial Member

SP




