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ORDER

Per Dr. Nandita Chatterjee, Administrative Member:

Aggrieved at-the denial of MACP on ground of below bench mark gradings
in APAR, the following relief has been sought in the instant O.A. -

“(i)  The adverse entry in the APAR of 2011-2012 of the applicant be
. substantially modified and upgraded to ‘Good’. '
(iiy  Cost of the application,
- (ii)(A). An order quashing and for setting aside the communication dated
11.2.2013 at Annexure A-7 to the original application.
(i)  Such other / further Order/ Orders as the Hon’ble Court may deem fit
and proper.”

2. ‘Heard Ld. Counsel for both sides, examined pleadings, documents on
record.
3. The case of the applicant, as canvassed by his Ld. Counsel, is that the

Sirs
appllcant has jomed service. en %Uﬁ; 1982«"’ un ‘ﬁen the Ministry of Finance,
: iR \
Department of Revenue, as Inspec@g‘fij ntral«,Exc:se‘ '%
% ’ f""
That, he was promoted as=Sup “eﬁm’efﬁ/;nt f Central Excise on 29. 8 1997
= EI | e
" and on 2012, the apphca‘nt hadg;%e;n:gf tedé?ii%érs of h‘ls contmuous service in
CNELRY - f
-the Department of Expendlture:*\ ! @“‘5 e ;
I \/ Wi
Gz,

h ~applicant had. preferred an apphcatton to the .
\*" \,\A‘\?E“?-}a ‘ﬁﬁ > 'fff ’ \v
concerned authorlty requestlngnfor financial upgradatlon under the MACPs.

%*“'me-wd“"
That, the respondents communicated a copy of his complete APAR for the

e

iL

That on 1 1.7.201-2

period 2011-2012 to the applicant on 31.8.2012 against which he had
represented to the Chief Commissioner of Central Excise, Kolkata on 1.9.2012.
Further, on 26.10.2012, he received a copy of his completed ACR for the period
2007-2008 to which he represented on 28.10.2012.

That, on 25.2.2013, tne Chief Commissioner of Central Exciee had called
the applicant for hearing on his representation on‘APAR for 2011-2012 and
thereafter disposed of the representation which. was communicated to the

applicant vide respondents’ letter dated 11.2.2013. The applicant also received
the “Note Sheet Order’ dated 25.3.2013 whereby the respondents had disposed

of the representation of the applicant against adverse remarks of 2011-2012
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APAR and, thereafter. on 8.7.2013, he received a reply to his application dated
11.7.2012 for financial 'upgradation under MACP which stated that MACP could
not be granted in his favour as because his gradings in ACR/APAR were belew
the bench merk for the purpose‘of MACP. | |
Being aggrieved, the applicant filed the instant O.A.
4. The grounds advanced by the appl'icant in his support are that:
(i) There were malafide and evil intentions in the negative remarks
by the Reporting and Reviewing authority as recorded in three relied
upon non official 'comm'unications.
(i) N_o' letter of reprimand, admonition, warning was ever issued
to the applicant by his superior officers indicating that the work of the
applicant was foun%,‘unsatisfactoryfand below bench mark at any

stage. s
o e 1';
(i) That, 1tﬁrougho

¢ this ACRs/APARs have been

kY
TR

graded either as oed'.era s’ﬂxy;e";ég Sod and tine ACRs / APARSs of

: o |
2007—2008 and 2010“2'6:1;’1 e exc’gptiens to the same.

J

G

~ Tl
v:mh.s.wm o &

5. The respondents *%n 'th other hand, ha"e“‘érgued as foliows -

,r
% w.,_ ¥ + M“"’j

That, the appllcant afte? havmg fbeen;g;omoteg) as the Superintendent of

Central Excmse availed of his 15‘ f" nanccal“upgradanon and thereafter was granted
2" financial upgradation after completion of 24 years of-service under ACPS in
terms of 5" Pay Commission. The ACPS was modified as MACPS from 2006

under 6" Pay Commission Report resulting in three financial upgadations under

- MACPS on completion of 10, 20 and 30 years of service respectively.

That, the applicant completed 30 years of service on 8.?.2012. He

‘thereafter had applied on 11.7.2012 requesting the respondent authorities to

grant him 3" financial upgradation w.e.f. 9.7.2012. MACPS was not granted to

him, however, as because ACR/APAR gradings of the applicant were below

bench mark for the purpose of MACPS and that ACR/APAR gradings for the

preceding five years i.e. from 2007-2008 to 2011-2012 were relevant for
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" consideration of 3" financial upgrdation with effect from 9.7.2012 with regard to

the applicant.

That, in the APAR (Annual Performance Appraisal Report) for the year
2011-2012, the Reporting officer had assessed the applicant’s performance as
“Average” with overall Grade of “3” and score of “0". The Reviewing Officer had
agreed with the views of the Reporting Officer. The a'pplicanf, having received a
copy of the APAR on 2011-2012, represented on 1.9.2012 to the Chief
Commissioner of Central Excise, Kolkata Zone through proper channel against
the gradings in APAR of 201 12012,

That, on 26.10.2012, the applicant recelved a copy of his ACR (Annual
Confidential Report) for the year 2007- 2008 from the Department. In the ACR,
the Reviewing Officer had remarléec"i: ioh 'i‘tﬁgg{ag?;icant’s performance as “Just

o

Adequate” and that, on<328.12, 2912'}'““'}; e, éﬁ%i“gght represented to the

%"\ ’t’\i‘ K :“' i }'@x ‘.r!

.4 'fdw @Y i _,,v l
—-am—-i e ‘;M- %
entries in his ACR of 2007 2008 «a-*""’";" *‘mj ~-5 i
“ ' p4 £
That, on 25.2. 2013*3 the apphca@t vattegdéd a per“s“ongal hearing before the
v*?\ = }

Chlef Commissioner of Centralw*Excuse (Resfignden o 2) regardmg his

S

N
representation against thé‘adverse%ntryﬁm théj APAR 2011-2012 and also

MM

received a letter from' Kolkata ~IV Commlssﬁﬁgrate that ACR Remarks/Grading

for the year 2007-2008 made by the Reviewing Officer had been upheld by the
Commissioner, Central Excise, Kolkata-1V Commissionerate (Responent No.3).

That, regarding his APAR of 2011-2012, the applicant was communicated

" a copy of the order passed by the Chief Commissioner of Central Excise &

Service Tax on 4.4.2013 upholding the grading of Reporting and Reviewing
Officer.

That on 8.7.2013, he received a letter from his Assistant Commissioner,
Central Excise, Rishra Division, Kolkata — (V Commissionerate that MACP in his
favour could not be granted because ACR/APAR grading was below bench mark

for the purpose of MACP.
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According to the respondents, ‘MACP could net be granted to tHe applicant
because of hi_s below bench marks gradings in the ACR/APAR and hence, the
O.A. was liable to be dismissed.

ISSUE

6.  The issue before us, in order to decide on the prayer made in the instant
Original Application is whether the APAR gradings for 2011-2012(’(0 which the
applicant has confined his amended prayer for relief) call for upgradation and
whether judicial review is invoked on the same.

| FINDINGS
7. At the outset, we refer to the APAR for 2011-2012 whit:h, is germane to the
lis. The self-appraisal, which has been prepared and authenticated by the

appticant concerned at Annexure\A-Z t & g%rA and particularly Part Il of the

- £‘I\F
TN - B
;;(e’?erer}ce 5 A Y
'5‘:

N2

“As RO of R-IV Dankum DIVI’\%» letectﬁgﬁd:t\”g% evasmm cases of Wide Angle
Packaging System'tand Umcas?*i

same is reproduced below far~read

4 fhiand did other inormat routine work.
When my detection’is dended‘by,AC&EKNMareported the matter to Commr.,
Chief Commr. & CVC, . f§ g b

. Estabhshed the Supdtsaare entltled to get MOT breaking the myth
(Reg.- Barasat Customs Dlvn )*”“nggﬁto xvacate the unauthorised

. encroachment of CE quart;fr‘s«gt Durgapur#" a;::"' f

- '55
Mnﬁ:r"“p’ ,q,‘

Based upon the same;ttze contentsu*‘e}fg‘ Pa l namely, appraisal of the
- .
“Reporting and Review authority are reproduc”éfbelow for further analysis of the

matter:-

1. Assessment of work output (weightage to this Section would be 40%)

Reporting Reviewing Initial of
Authority Authority Reviewing
Authority
(i)  Accomplishment of | 3 -3
planned work/work :
allotted as per
subjects ' '
(i)  Quality of output 3 "2
(originally in Hindi)
(i)  Analytical ability 3 3
(iv) Accomplishment of 3 3
exceptional
work/unforeseen
tasks performed
(v)  Overall Grading on

- —————————
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‘Work Output’ 3. 4 27

2. Assessment of personal aftributes (weightage to this Sectlon would be

30%)
Reporting A Reviewing Initial of
Authority Authority Reviewing |
: : : Authority
(i)  Attitude to work ' 3 , 3
(i) Sense of 3 ' 3
responsibility '
(ii) Maintenance  of 3 3
- Discipline
(iv)y Communication | 3 3
skills :
- . ¥ - - e
(v) Leadership AL TR I3 2y _ 2
g ) g, "~ %
qualities @~
. G | YL ﬁ» ﬁ;’?g
(vi) CapaCIty to ln team,ggr 511377 v:‘q"‘m 3
”(vii) Capacity to%ork ln,fp Ty = ?3
. ; t‘me “mft i , “hi il ‘ J: \, h '&.a.v” lﬁ‘? :f
. *«:.é .é B %‘, " . B J;
(viii) Inter-persoqal {f";m y 3 g v 2
relations N, 7
- SN\
(ix) = Overall Gradingﬁy_gg“n ~., TR N 2.62
' personal attributes ™., " ,@«f‘f '

3. 'Assessment of functional competency (weightage to this Secnon would be

30%)
Reporting Reviewing Initial of
Authority Authority Reviewing
: _ Authority
()  Knowledge of 3 3
Rules/Regulations/pro
cedure in the area of
‘function and ability to
apply them correctly
(i)  Strategic planning |- -3 4
ability
(i)  Decision making 3 4
ability
(iv) Coordination ability -3 2
God
V R —_— — M%
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() Ability to motivate & 3 7 2
/ develop subordinates S
{ .

(vi) Overall Grading on 3 3
functional competency |

4. State of Health Physically appears to be sound but
- Mentally sick .
5. Integrity Nothing adverse noticed or reported.

X X - X X X

(The remarks against the integrity column shall be made by the reporting
officer in one of the three options mentioned below:-

6. Pen picture of the officer reported upon : (Please give an overall
assessment of the officer with reference to his/her strengths and also
drawing attention to the qualmes |f any net covered by the entries above.) |

(R4 VSir aF )“‘*-»
ﬂ‘
Notes of two ACs enclose"&€ L *"‘*

P TP O

From the self appralsal wrftte:;r:by the"off ger it appears that he is mentally
|Il it is further supported b?’the“-g' .t;e'_s/Jetters ofgwo . ACs under whom he
' “asmften’?«about -work done by him which

anOl"V'd =5 i

‘ [ Ty, A ‘ﬁﬁ sl ]
7. Attltude of the ofﬁé%er reported Upfon\'tewards SCIST/Weaker Sections of

the society, his understanamg and hf"s?'q wnlhngness tog}ieal with them.

N N ) S

f . ""’aﬁ_, N o Justg Rair ,z’ 7

Y *‘ml"""” S z’.f

e

"“"‘m\‘mf

()  OVERALL GRADE (On a scale of 1-10):

[ | 3
(i) - RATING AND SCORE:
| Average (0) ' 1
Place: Kolkata Name of the Reporting Authority
with designation (during the period
Date: 28.6.2012 of report) ‘

Part IV of the said APAR which emanates from the Reviewing Authority is

also reproduced below:-

m;/,

e —— e ——
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1. Do you agree with the assessment in the Pen Picture reflected by the

Reporting Officer in respect of the strengths and qualities and lesser
strengths of the officer reported upon? In case of disagreement, please
specify the reasons and give details. Is there anything your wish to modify
or add?:

Agree. Shri AK. Das, AC vaision retired on 31.1.2012 (1.4.2011 to
17.11.2011). Shri Gangte and Smt. S. Bhattacharya ACs had less than 3
month each. Hence, Addl. Comm. written the APAR. He is in habit to |

CE gy
A. OVERALL GRADE (on’@ scale of 1- 16)‘*&&%

Signature of Revuewm fAu henty” ot

harass the assesse and make false complaints against the feliow officers

. If the reported upon is a member of the-SCISt indicate whether the attitude

of the Reporting Officer in assessing the performance of the SC/ST officer
has been fair and just.

~ Fair and just.

. Overall grade, rating and score of the officer reported upon (based on

grades awarded by the Reviewing Authority in item No. 1,2 and 3 in Part
I}: Appraisal) (Please see instructions under ltem No. 8 in Part-lll)

Please indicate -
;s?”“ t’:; ilﬁ" ‘u{ "%.;,ﬁ

- ﬁ. !‘1 . ’ &5 - ‘:-5-‘;, &:1;,‘
P f" if*fl % 3 l
T e T
B. RATING AND SCORED‘ e e E =2
i< } %’f/ 3NN ;’ __AVERAGE - 0 1
4 %
w N ‘*f :f
— ".‘;,‘ Q’-'ﬂu;u,__._,,uf £ 4('
. . . 1( - -?}‘n\ ) ,’if
Place : Kolkata ,:_‘“x:“ S
Date : 16/7/2012 - . M;,.,M o

.There being no record of any grading by an Accepting authority, it is
presumed that the Reviewing Authority was the final authority in grading the

APAR of the official concerned.

In betweeh, the Assistant Commissioners, Central Excise, Dankuni, Shri

AK. Das, Shri L.S. Gangte as well as Smt. S. Bhattacharyya had provided
comments in their confidential notes to the Additional Commissioner, Central

Excise Commissionerate in the context of their notings in the APARs.

The applicant submitted a repre'sentation against the observations and

final gradings in his APARs in the year 2011-2012 and raised the following issues

in the said representation.
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(i) That. the applicant, despite the observations of the Reporting and the
Reviewing Aqthbrity, is not in the habit of complaining against his collegues or
superiors in the Revenué Department.

(i) The applica-nt could have ihfuriated the hierarchy as he has referred
possible evasion of revenue on account of improper investigation to the vigilance.
(i) The comments of the Reporting authority are not based on established
facts and hence do not qualify as objective assessment.

(iv) That, tﬁe applicant had been rather prompt in submitting all his work
“related reports. |

(v) The APAR Qradings and observétions reveal lack of application of
intelligent and fearless minds of the superior hierarchy in the Department.

(vi) That, the applicant was aa,sstlcklerf' foqrx dlSCIpIIne and maintenance of

‘x
discipline is not confined to 'c?me locatlelg of i rk*plagek
el 55 '

.
e
N 33,,

(vii) The reviewing authorlty ”’*wa dbjective in ifegard his

s ,,éw LU
[~ § £
~objectlons/grades andscouid ha\%evbﬁ ?’?ﬁ ‘:;""% ] therap%hcant had prayed for
permnssuon for forelgn‘i‘tFavel bypassmg f F Ser chafinel including that of the
.. . ) ) 'f‘;:: ‘j ;{’;{5”:‘:‘% L ..,,- ,,:7' - ’:’i::.\‘s }{j
Reviewing authority. .,% i@\:f,h_ ti”“‘»-u“wf’“ N
* b

ey

The -competent 'anhg\flE/, presuméé’_[yfxlﬁp his case, is the Chief
Commissioner of Central Excise, who™ mjhe'r“g?ders dated 25.3.2013 (Annexure
A-8 to the O.A.) had passed a detailed order analysing the APAR as well as the
applicant's written representations and verbal submissions rendered during
.personal hearing.:

The Chief Commissioner concluded that the applicant's behaviour was
suggestive of “an inherent unrest in his official conduct. However, it is not on
reco'rd, if any action for insubordination as specifically pointed out wés ever / has
been initiatéd or not.”

The Chief Commissioner concluded that the grading of the reporting and

reviewing officer was unbiased and justified but proceeded to expunge the

remarks “mentally sick” from the subjecf APAR. Accordingly, the grading average
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; /' with score "zero” was retained by the competent authority in APAR for 2011-

Next, we refer to Annexure A-9 to the O.A. whereby the Sup.erintendent

Vigilance had noted the ACR/APAR grading of the applicant for five years w.ef.

2004-2005:

“ACR/APAR gradings of Shri Brahmadeb Bandyopadhyay, Supdt for the

relevant 05 years are as under:-

Year
2004-05

Repoi‘ting Officer
Very Good

Reviewing Officer
Good

Remarks

- 2005-06

No Report Certificate

' §

No Report Cer’tiﬁcate

s

™

F oy

2006-07

c}\&

2007-08

- {r‘i‘gi T

" § | dt 28.10.2012 &

Grading of the
Rev. Off. Has
been upheld by
the
Commissioner,
Kol-IV on
06.02.2013
against
representations

. the

31.10.2012
made by Shri
Bandyopadhyay,

2008-09

" No Report Ceftificate

s,
4
A e,

2009-10

No Report Certificate

2010-11

Very Good

Very Good

2011-12

Average

Average ]

Supdt.

Representation
dated 1.9.2012
made by Shri
Bandyopadhyay,
Supdt. Against
the gradings is
pending before
the Chief
Commissioner,
CE & ST,
Kolkata

This is issued with the approval of the Commissioner, Central Excise, Kolkata-

'v. "

It was also categorically noted by the vigilance that no disciblinary

proceedings, vigilance or suspension is pending against the applicant.
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We now refer to the guidance of the Hon’ble Apex Court to deci.de on the
extent of judicial review in the matter of confidential reports / APARs. It has been
held in K.L. 'Mishra v. State of M.P., 1989 Lab IC 483 (MP-DB) that wheré there
is allegation of patent illegality,. arbitrariness or lack of authority in the process of
reéording the adverse remarks, the court's power of judicigl review may be
invoked as usual.

It has further been held in P.V. Nayar v. Union of India, (1992) #f LLJ 765
(Ker) & D.D. Sharma v. State of Haryana, 1996 (5) SLR 498 (P&H) that if

different officers have repeatedly assessed the performance of the petitioner as

average, it cannot be said that the action is arbitrary or mala fide.

~ Itis hence important to examine whether such average entry in the APAR

for the applicant for the year 2011 2012 By be termed as adverse.

;’%{{. f1 "y

The Hon'ble Apex Court haghe SRR, Jar Nigam v. Probhat Chandra

S *‘K{%E‘ :‘4"};& *‘w \3

heremant entry-is:a downgradmg entry such as

Jain, (1996) 2 SCC 363"that futler

_ T o
“outstanding” |n a part:cu!ar yedr-butasstisficto r§r ntry mithe succeeding year,

m,.,f /: *%:%;w%s o
sl RN 1’
it could be cons:dered &s adverse*;lln }t s ggs ' we T Cal}tthe APAR entries as
L ".vﬁfq‘ a3, ~"£.a:‘w“ .
noted in Annexure ‘A—9’ to*’i\l:e ®4A and wh|ch hé xs,;bee"}n reproduced on page
Lo ;
. i ‘)\ _.;\‘ j’ y
5-6 of this order. R &L ‘% A

It is seen that from 20042%5*6nW§ﬁs, the applicant has never been
graded as “average” except in the year 2011-2012. In 2010-2011, which is a year
immediately precéding 2011-2012, the applicant has been g'raded as “very
good”. Hencé, clearly the down grading of APAR from “outstanding” to “average”
in the consequent year indicates thét' this entry of “average” will be considered as
adversé.

The Hon'ble Apex Court in Brij Mohan Chopra v. State of Punjab 1987

(2) SLR 54 (SC) has held that in considering action upon the adverse remarks,

the authorities must act fairly-and apply their minds. An adverse entry cannot be
considered in isolation or by ignoring the extent of prejudicial qualitative content

of the remark. The general principle is that although the entire service record of

h‘“"}‘/




Vil

~wg = e

ey,

'-"’C\"'&;:—'-imm—-—» -
NI m— - e -

12 0.a.350/00127/2014

* the employee is to be considered, the service.records of the immediately.

preceding ten years should provide a just and reasonable guideline.

It has been further held in D.K. Aggarwal v. High Court of Judicature,

Allahabad AIR 1988 SC 1403 that‘ no action can be taken on adverse entries

- which do not have any foundation and particularly an entry prior to the date of

crossing of an efficiency bar or where the employee has been promoted
subsequent to such entries.

In this case, the entries were based on the confidential notes of the

reporting officer and APAR for 2011-2012. Such entries were also material for-

the applicant to receive his benefits of MACP.

Accordingly, the entire issue as to why the applicant was granted an

“average” grading just prior tog{ng's'af@ Sssifi 3the"~threshold in grant of MACP

Er e,

=

fu

| ‘ SLINE W | _
“Shri AK. Das "'the thené:»,\Ast» Cr;?nmlsswner f(Retd ) categorically

mentioned vide h/s letter Gatsd 307267 2ﬂn}2’? al:a that the Supdt. Used to
.harass the assesses m»f"thé"«name of @gestrgatfon,xthat he himself started
investigation withouf+A m\\approval-—that he" waﬁfsh:ﬂed out of the Range
and Division followmg com,alamts ¢rom5the assesses; that he used fo create
T,
panic by making allegatfonmagamsk—thé"f;ﬂow Supdts and senior officers;
that all complaints lodged by hifit %garr??ﬁhe officers as well as against the
assesses were later found to be false on investigation; that he was in habit
of writing objectionable language while communicating with superior
officers; that he was found to be engaged in doing work other than allotted
office work; that he had not attended the normal office work and his report
work was very evasive and that he is a liar, incompeftent, insincere and also
acted in insubordinate manner.”

We also refer to the confidential note of Shri A.K. Das, the then Assistant
Conhmissioner C.Ex. Division Dankuni dafed 30.1.2012 which forms basis of the

Chief Commissioner's analysis:-

[uv/'&;‘/
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g ‘ ' CONFIDENTIAL

To

The Additional Commissioner,
Central Excise Commissionerate,
Kolkata-1V,

Kolkata

Respected Sir,

Sub: Note in APAR for the period ‘201 1-2012 in respect of Shri B.
Bandyopadhyay, Supdt.. Range-IV, Dankuni Divn.

. It is to state and report that Shri B. Bandyopadhyay, Superintendent
has worked in the Range-iV, Dankuni Division from 1.4.2011 to 18.11.2011
and as | am to retire from service on superannuation on 30.1.2012, | am
not in a position to write his APAR for the period 2011-12. However, | am
hereby submitting my note for placing the same in the APAR of Shri
Bandyopadhyay, Superintendent for the year 2011-12.

During the period what ! found that he used to harass the assesses
in the name of investigation. He himself started investigation without my
approval. He was shifted otiof theFRange ag well as Division following
complaints from assessgs: He used to create panic by making allegation
‘against the fellow Supenntendé“"& and«senr&%%fﬂcers On investigation his
complaints agamst ”the ofﬁcers; as welﬁ%‘s thefassesses it was found all
false, He s Jp ,the hg'btt» ot xwgt(mg @bjec‘fonab/e language while
communicating ;w:th supenor\ﬁ’ 1Cer, "6}'..01wsronfgfflce/Comm/sswnerate
He was found to be; engagegj 7 ﬁqg@ork%‘other«than aflotted office work.
He had not attended the norma!fasse§”sment workiand his report work was
very evasive. Under fette&%CsAfoE‘;I'(L(Q)Z/CON/AC/DKN/1 1/176C dated
25.1.2012 upon *mvestrgat:on, !wrea“ﬁzeg’;"aﬂwnd\conveyed that he is a liar,
incompetent, msmcerefénd*aiso acted m‘\,msubordm%te manner. It is further
mentioned that his c%nduct was repor;gg»to C@inm:ssmner Kol-tV from time
to time in regard to varlous comp!amts made bf/ him against the assesses
and officers. “‘“wwa-‘”‘: "

Therefore, in my considered view I find his performance during the
said period was just “Average” only.

Dated: 30.1.2012 Yours faithfully,

(A.K. Das)
Assistant Commissioner
C.Ex. Division-Dankuni”

The main allegations made are that:

(a) The app]icant used to harass the assesses in the name of investigation;

(b) The applicant had started investigations without his approval.
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(c) The applicant was shifted out of the range and Division following
complaints from assesses.

(d) The épplicant was in the habit of creating panic by making false
allegations, which subsequently turned out to be false. He was in the habit
of writing'objectionable comments.

(e)The applicant was engaged in works other than office works.

(f) That the applicant is a liar, incompetent, insincere and insubordinate.

The applicant in his pleaﬁings has pointed out that while he sought replies to .
RTI application, it was clearly informed that no complaints against him has been
received by the office of the Assistant Commissidner C.Ex. -Division—Dankuni. If
so, the comments of the repor%ngkmuthorltyzarf ‘not objective as they are not

Y N \,
' / »Hon’ ble Apex Court in Biswanath

i)
o
.J“"&

0‘1’ 13/5€C1305, |tf*Has been held that the

”’yfﬁfﬁ#k 4"" K*

B

entry in ACR/APAR Conf dentl%I»R ~r§ﬂect the Eesult of an objective
t F 'v 'fl ﬁl’ !

'assessment Fairness) ;ustness and objec IVIt are th”é‘“r}e*al criteria of making

such entries. N @fi’v w.,; /5

The Hon'ble Apex Court‘*hayi’furthi held/’ﬁf Ramachandra Raju v.
State of Orissa, JT 1994 (5) SC 4;;;tlﬁrwrlt|ng the confidential reports
objectivefy and constructively anq communication thereof at the earliest would
bave way for amends by erring subordinate officer lor to improve the efficiency in
service. |

in the instant case, as admitted by the respondents and parﬁcularly ih the
findings of the orders of the Chief Commissioner, no action for insubordination is
on record and hence, if the reporting authority or his superiors were grossly
unhappy with the official conduct of the applicant, they could have_ issued
warnings to the applicant or initiated disciplinary proceedings against him, which
is not the case on record.

ok,

<




15 0.a.350/00127/2014

What we find from the plethora of complaints as well as the representation
and pleadings of the applicant is that the applicant was an officer obsessed with
accurate assessment of revenue, perhaps to a fault. |

Admittedly, his behaviour was eccentric and erratic as borne out from
some of his written communications that the respondents hav_e annexed to their
reply. This, hewever, does not entitle the respondents to penalise him with an
adverse entry in his' annual APAR just before upgradation of the 3 MACP
benefits. The notings made by the reporting officer namely, that the applicant is
tnentally ill end that his self-appraisal refers to work beyond his official jurisdiction
can hardly be described as objective and based on estéblished facts. In fact, the-
Chief Commissioner has expunged the comment, “mentally ill” from his APAR.

ok il

What the reporting offi c%shouldt haye?done was to make a balanced

%’ ' .

assessment of the strength and weaknesses fthe ap@hcant concerned, which is
£, ux. //f 3, " ’%

not evident before us. Tiﬂg cortg;mem’sgg evnewmg-—autéhonty are even more |

£
e
: ; e
confusing as the only relevant comrmient

8 tff?;;«; Ty

. Py
the assesses and make"complamtsﬁagal

?i'

facts or record.

% {jn"
In the Part Il of the.A ralsaléutheﬁ’Re értifg authority has uniforml
~Appraisaliatie’ Repottirig y y

o,

-recorded “3” in the gradlng Iact“\i?r‘,“’lrrespectlve of professional outputs or

personal attributes. The reviewing authority has tinkered at the periphery, with
minor charges in isolated parameters. Clearly, the reporting and reviewing
authorities have failed to record their balanced and objective assessments and it
is difficult to eombrehend as to how functional competence and professional
efficiency can be categorized uniformly. Surely, the official’s analytical ability or
khowle'dge of Rules etc. cannot be trivialized considerinAg he has put in 30 years
of service and crossed two levels of ACPS. Again, all his personal attributes have
been painted in the same colour relegating each attribute to a deep-shade of

grey.
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Calculation wise, the overall score, going by the Reviewing .authority’s
grades, comes to ‘2.67' and not ‘3’. Hence, the superior authorities appear to
have pre decided to grade him within ‘3’ irrespective of attribute§ or markings. It
is also sad that the narrative part of the comments of the Reporting and
Reviewing authorities lack linguis_tic accuracy. Such grades granted with iittle or
no application of mind, and at the brink of the applicant’s eligibility for 3"* MACP
appears to reﬂect a reactive and retaliatory approach.l

Accordingly, in our considered viewr the respondent authoritieé failed to
brovide balanced considerati‘on with resped to the applicant while appraising him
in his APAR 2011-2012. Such appraisals being founded on insinuations /
aIIegatlons and subjectlve comments cannot form the basis of an objective or

bafanced appraisal. m‘ Sir d@"
’m
/‘“& ;
The Hon'bie Apex Cé’urt hadvﬁé’Tsc ge;;erated tpé:*tf‘ fairness, justness and
< WT;‘!' ) gff 'S ni ] #"& ‘1

obJectiwty are the real crltena fon”*f‘" l%"‘ng/ ntrles ,in aﬁpr“amlsal Unfor‘tunately, in
1 "5»w __M‘l e -

° o {EAN
: ';« ;'.'1 i ::x‘ / i1
appraisal. T A% 4; B
' 'f q"‘lf*"*;, Y TS W \ :
The respondent authg «@p uld appref;lat%nha’t as he has otherwise
N, n’“‘"‘“"**" Ca
been held to be an uprigt:??ifﬂ&i 1, ﬁ%ﬁ cer% cen’guct requires to be judged not

"U's:. - “,u_.-f""'

on his eccentricity but his sincerity of pt purpose"ln discharging official duties.

gﬁll;‘}helsme attﬁbufes in the apphcants
RN
‘ M

8. Hence, we are hereby direct the competent respondent authority, \;Mho IS
presumably the Chief Commissioner of Central Excise, to once again examine
the entries of the applicant's APAR, the comments made by the Reporting and
Reviewing Officer and if so considered necessary, accord a personal hearing to
the applicant with particular reference to his representation preferred on 1.9.2012
and also such findings which has been accessed by fhe appli¢ant through RTI so
as to analyse whether objectivity was the foundation of the APAR entries of the
applicaht. It is worthwhile to note here thaf at no point of time tﬁe applicant’s

integrity has been called in question.
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The whole exercise is to be completed within a period of six weeks from
the date of receipt of a copy of this order. The order of the respondent authorities
dated 11.2.2013 (Annexure A-7 to the O.A.) is hereby set aside.

9. The O.A. succeeds to the extent of the above directions. There will be no

. order-on costs.
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(Nandita Chatterjee) -(Bidisha Bar{erjee) »
Administrative Member : : Judicial Member
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