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CENTRAL ADMINISTRATIVE TRIBUNAL i
KOLKATA BENCH, KOLKATA

No. O.A. 350/00173/2014 Date of order: k- 03. 24

Present

Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon'ble Dr. Nandita Chatterjee, Administrative Member

Mukul Mukherjee,

Son of Late P.C. Mukherjee,

Aged about 61 years,

By Occupation : Removed from Railway Service,
Residing at : Ghospara, Village : Sankrail,

Jala No. I, P.O. Chaturbhuj Kathi,

House No.-81, P.S. Sankrail, =~

District ; Howrah — 711 313,

Appllcant

e -a__

_ VERSUS—

1. Unlon oflndla
Through the General Manager
South Eastern Rallway, e —*
4 1A* Garden’ Reach Road.,

Calcutta 700043 7. ,{'

2. The D|V|$|onal Rallway Manager
Kharagpur Division,
South' Easteri Railway;”
Kharagpur, ST
‘District : Purba Medinipur, -7 "
Pin : 721301 L ' o

.3. The_Sr. Divisional Signal & Telecommumcanon Engmeer

(Sr. DSTE/Co- ordmanon) Kharagpur Division,
South Eastern Rallway, '

Kharagpur,

District : Purba Medinipur,

Pin : 721 301.

4. The Divisional Signal & Telecommunication Engineer
(DSTE), Kharagpur Division,
South Eastern Railway,
Kharagpur,
District — Purba Medinipur - 721 301.

5. The Assistant Divisional Signal and -
Telecommunication Engineer (ADSTE),
Kharagpur Division,
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Kharagpur, ’ '
South Eastern Railway,
District — Purba Medinipur — 721 301.

6. The Sr. Section Engineer/Telecommunication (SSEfFele),
Kharagpur Division,
South Eastern Railway,
Kharagpur,
Being the Enquiry Officer,
" District : Purba Medinipur,
Pin : 721 301.

7. The Additional Divisional Railway Manager,
Kharagpur Division, .
South Eastern Railway,”
Kharagpur, ‘
“ District : Purba Medinipur,

- Pin-—‘721 301. .
8. The'Sk: Dwssuonal Fmance Manager SN
Kharagpur Division, ° : e

South Eastern Rallway,

Kharagpur _
DIstiict™ “Purba: Medmlpur
Pln 721 301 oy

9. The Flnancnai Advrsor & Chlef Accounts Officer. (FA&CAO)
South Eastern Ranway, -
1A, Garden Reach Road

"Calcutta 700 043,
... Respéndents .
For the Appiicant N Mr. S.K. Dutta, Counsel-

’ Mr. B! Chatterjee, Counsel
For the Respondents R Mr. B.L: Gangopadhyay, Counsel
O RDER

" Per Dr. Nandita Chatteriee, Administrative Member:

The applicant has approached the Tfibunal in second stage litigation in a
sequel to earlier O.A. No. 859 of 2012 seeking the following relief.-

“A) Do issue mandate upon the respondents, their men and agents and each of them
to forthwith rescind, recall and/or withdraw:-

1) Purported charge memorandum dt. 21.4.2006 being Annexure A-1 hereto and
not to give any effect to the same; '



3 . 0.A.350.00173.2014

iy - Purported Enquiry Report dt. 2.3.2012 being Annexure A-3 hereto and not to glve
any effect to the same;

iiii) Purported major Penalty dated 20.4.2012 being Annexure ‘A-5' hereto passed by
the Disciplinary authority and not to give any effect to the same,;

iv) Purported order of the Appellate Authority dated 26.12.2012 being Annexure A-
19 hereto and not to give any effect to the same;

v) Purported order of the Revising Authority dated 12.8.2013 being Annexure A-21
hereto and not to give any effect to the same;

B) Do issue mandate upon the respondents, their men and agents and each of them
to forthwith certify and transmit all the papers and documents in connection with the
instant lis before this Learned Tribunal for kind perusal and on such kind perusal do
conscionable justice to the applicant;

C) Do issue mandate upon the respondents, their men and agents and each of them
to forthwith reinstate the applicant in his past service onh notional basis since the
applicant attained his age of superannuation in February, 2013 and/or on the applicant
be declared reinstated in his service w.ef. 20.4.2012 and to pay all the due saiary,
increments, bonus, leave salary and all other adm|SS|b1e ancmary benefits with 18%
interest on the total sum thereon

D)  Grant cost of thts proceedmg inifavour of the apphcant

E) Pass. such other or further order or orders mandate or mandates dtrectnon or
directions .as. may appear t0rbe fit and proper.”

2. Heard both Ld. Counsel examfned pleadmgs and documents on record

3. Thes apphcantsisubmlssmns as § "rttculated through his Ld ~Counse|

that, whtle workmg as TCM/Gr N chev.appllcant .was. chargesheeted for alleged
unauthorlzed absence for the penod 10 10 2004 to- 354 2006. The applncant
denled the: charges categorlcally Thereafter,«,one Mono; Mohan Ghosal
SSE/TeIe/Panskura wa_s.appomted as an enqutry‘_ofﬁoe_r,;pyt%the said enqu!ry was
ultimately ﬂnalized ‘.by'One.vShri C.R.“Patra‘ SSEﬁT‘eIéH R/KGP exparté'. Upon
receipt ofthe enqmry ofﬁcers report dated 2 3. 2012 the dlsmphnary authorlty,
vide his orders dated 20 4 2012 mpdsed the pumshment,of removal of service
which was upheld by. .the appell,_ate authority v‘ide‘__his"orde‘[, ga‘ted 26.12.201 2 and
the applicant, having ptefetred a Revisional:-.__PetitiSh,-the Revisional Authority
disposed of the said petition on 12.8.2013, whereby the punishment of “removal
from service without any compassionate allowance” was modified to “removal
from service with 2/3* pension and gratuity.”

The primary grounds on which the application has beenvchallenged are as
follows:-

(i)  The enquiry was not conducted by the ‘duly appointed Enquiry

Officer and as such whether the enquiry and its outcome are lega!.
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(i)  The entire disciplinary proceeding and its outcome are time barred.

(i)  The punishment order dated 20.4.2012 is a cryptic one and without

discussing any pros and eons reavhed extranesus HRAIRG.
(iv) Both the Enquiry authority and the Disciplinary authority acted in
total_contravention of the natural justice and procedural law.
4, On the contrary, the respondents have argued as follows:-

’ That, the applicant was appointed in S.E. Railway as a Casdal Telecom
Fitter in Gr. ‘C category in t980 and thereafter appointed as Ty TM Gr. Itl on
1 4 1984 in Waltalr Division: The applicant was transferred to KGP DthSlon on
his own request in October 1984, to GRC in December 1985 and thereafter

was temporanlwpromoted as TCM Gr II'at GRC on 3 8. 1996

The apphcant havmg*been on unauthonzed absence froms-10 10 :2004 to

’%

3.4.20086, was lssued W|th a. maJor penalty charges eet by DSTE/East/KGP

dated 21 42006 The-tapphcant submitted hns defence representatlon on

19.6. 2006 denyung the charges An. rnquury\ofﬁcer was nommated and, ,atthough
e:ght dlfferent dates were f ixéd for holdsng the enqu:ry, the applrcant drd not
attend the enquury exceptlng on two dates Flnatly, the mquury officer had to take
an exparte dec:sron,and submltted the enqunry report hotdmg the appllcant gu:lty
S . -
of the charges Ieveled*agamst him. The appllcantt/CO submttted hls f nal defence
representatlon and the dlSCllenary authorlty, upon con5|derlng the entlre matter,
passed an order on 20 4 20'12 for removal from. se‘r\nce wrth |mmed1ate effect’.
The applicant preferred an appeal before the: appellats: authority i.e. Sr. DSTE
(Co-0Ord.), S.E. Railway, Kharagpur, and also moved the Tribunal in O.A. No. 859
of 2012, which was disposed of by directing respondent No. 3, the appeliate
authority, to pass an appropriate order and to dispose of his appeal within a
period of three ‘'months from the date of communication of the order. The
appellate authority disposed of the appeal upholding the punishment of ‘removal

from service’ through a reasoned order. Thereafter, the. apptiCant preferred a

revision petition to ADRM; S.E. Railway-, KGP and the Revisioning Au.thority', on
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humanitarian grounds, considered the revision petition and passed an order of

. 2/3" of pensionary benefits and gratuity w.e.f. 24.4.2012'. The respondents have
contended that the instant O.A. deserves to be dismissed with eosts.

5. ' The main point of .detea’minatio'n herein is whether natural justice and
procedural justice were v10lated in imposing the penalty on the apphcant

6. At the outset, we refer to the inquiry report dated 2.3.2012, which is
reproduced as below:-

SOUTH EASTERN RAILWAY

‘No. STDAMMTCMAI14 ., 1 £ % s 'Dt- 2.3.2012

"’_ﬁg 3 L%
§ P W
D&A Enguiry reports dnt con’%ectlon with ma|or penaltv agharqe memorandum (SF-5) No. ;-
ST/DA/MM/TCM- III1¥1”d‘t 21.4.20086 issued to Sri Mukul Muhkereng.CM IIIDZK
ca
1. Brief h:stom t’w‘{ &
WGRC durmg the perio ,of»“10. E2004 to 314 201)62;5 _alleged to have cg;nm:tted an act of
misconduct absentmgﬁrom hls‘}duty fro“m )lc 10 2004 to 3.4.20086 ias “per Muster
Rol!/Attendance Shegt: wmch ls*m contraVentlon to Rautv’f;’éy:Servlce Conduct Rule’s 1966.
2. Charge “and . Imputatidn;- That the ~satd Sn Mukulﬁ\nukherjee TCM- II)'DZK Qwhlle he was
5 func}nonmg as TCM-IWGRC durmggthe penod *from 10. 10&2004 to 3.4. 20064i§™ alleged to have
committed an actvfof m|scondurt by

iabsentm
b

hu'nself una_suthorlsedly fronhis duty from
tamvan

10:10.2004 to 3/ 4"20061He did 06 “Prior pernfission /leave fromthe competent
authorlty He has not repo;ted .hlm *’dﬁty nor ev"é’n submitted any acceptable
' Jdocuments in support‘of h:s‘such mablht dunn the said- absentwpenod 5,

. Thus, by’the above: cﬂed act St Mukherjee TCM DZK faned to mamtalned
eﬁolute mtegnty%devot:on to‘dut ,mannerﬁwh:ch is unbecomlng ofia Rly.
: Servant contravenmg rule 1(|| (cé {&1ﬂ(lll) of Rly Serwce Conduct Rules, 1966 rer(dermg
v h1mself liable for¥k udisciphnary ectloq bem@ takena;&agamstébmm in terms of?Rty Servants

3 “DiSciplinary & Appeaf1 Rule$: 1968 a$ arended'from’t time go dime. Bl
3. &Proceedm of the Caseﬁf‘ O!hr,a bemg 5‘fappomted asﬁlnqunry Officer by “the- eD1sc|pImary
‘ Authority (DSTE/East/KGP) AVide 1hrs orderrNo ST/DAI474 dt. 3.8.2007 the unders-gned
asked the CO*wdehletter N2 oTIDA/MMIT CM‘III:BS 37 39”41"59&0 attend enqunry*wnth his

4 defence councﬂfgmgﬂe 12, 07 1 r 08 903108727 2.08 54, 08 Bt the CO did not @ttend the

" enquuyjand in two.cases. -among the above he attendedfthe oﬁ" ice put refused to answer any
*»question mef’éonnection wtth the enquiry. The case's f le conta!nmg~q52 ’pages return to Sr.
E)STE/KGP’s off‘ce vide® thls office letter No. EICNL/B&AISS/M 8t "1.1™4.2008. Agam the case
fi Ie was resubrmtted to the»underagned vide lettér No. SIIDAMZ{"dated #11.2.2010 and
accordmgW%t@e enqwry date weréfixed-on=74.10, 19. 5\10 vide lefter No AST/DNMMIT CM-
i1111/64, 66 respectlvely, but the.party did not attendfthe -énquiry #and the case file return back
on 7.6.10.t0 Sr. DSTE/KGP Again thé case file resubmitted to the under5|gned on 18.2.12 by
the Dlscuplmary Authorlty (DSTE/South/KGP) and accordlngly the enqmry date fixed on
29.2.12, but therparty failsvto, attend the enqwry due*té" unaﬁponsed absent from 6.2.12, till
date. T o e

4, Assessment:.- Though theaCharge Memorandum (SF-S) and the series of enquiry letter send
to the CO, the party did not tlir® up in*the englify. So the enquiry in connection with the DA
case could not be concluded.

5. Conclusion:- After considering all the records available it is ascertained that Sri Mukul
Mukherjee/TCM-II/DZK failed to maintain absolute integrity, devotion to duty and acted in a
manner which is unbecoming of a Rry Servant contravening rule 3.1 (i}, (i) & (iii} of Railway
Service Conduct Rules, 1966. Therefore, the charges of long unauthorized absence from
duty from 10.10.2004 to 3.4.2006 brought against Sri Mukul MukherjeefT CM- WDZK are
proved to be correct beyond doubt.

Sd/-
(C.R. Patra)
SSE/Tele/TR/IKGP
& Inguiry Officer”

=9

4
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Upon examination of the said enquiry report, the following transpires:-

—_— (a)That, the charge memorandum had been issued to the applicant on

21.4.2008 on two articles of charge, therany MeAdering s agplisant
liable for disciplinary action in terms of Railway Servants (Discipiine &

Appeal) Rules, 1968.

(b) That, the Inquiry Officer had directed the CO to attend enquiries along
with his defence Counsel on 26.12.07, 1.2.08, 20.2.08, 27.2.08 and
5.4.08 respectively. The CO attended only on two occasions and
refused to answer any qu'es't_izonsj'. Enquiry.dates were again fixed on

7.4.10 and .19.5510 and also on 29.2.2012. T h‘ec.co did.not attend the
J H . ’ \ s -
enqwry on:.the remalnlng dates .- o

.,

(c)The enqu:ry oﬁ”cer assessed that desplte the fact that charge
,x

memorandum and senes of enqurry notlces were sent to the CO the

e

.CO did not attendihe enqulry and hence the enqmry in connectnon with

fthe DA case could not be conducted

~y T

7

(d)The Enquiry Oﬁ‘ cer thereafter concluded that the CO farled to mamtaln
absoiute lntegrlty, devotlon to duty: and‘acted in a manner unbecomlng
of a Rallway Servant contra.venmg Rule 3 1 (r) (ri) & (ru) of Rartway
Servrce’ Conduct Rules 1966; and ,that the charges agarnst the

apphcant/CO were proved.to be correct beyond doubt

7 |

L Ld. Counsel f_or the applrcant, dunng___,oral heag‘;rng, referred to the
procedure to.be heid for"c'onducting an exparte rnqurry under Rule 9 of the
Railway Servants (Discipline & Appeal) Rules, 1968. Following is extracted

therefrom:-

Ex parte Inquiry

What is an ex parte inquiry - An ex parte inquiry means an inquiry held in absence of
the delinquent official or his defence helper. It is held under Rule 9(23) of DAR which
says that “if a Railway servant to whom a copy of the articles of charge has been
delivered, does not submit the written statement of defence on or before the date
specified for the purpose or does not appear before the inquiry authority or otherwise
fails or refuses to comply with the provisions of this rule, the inquiring authority may hold
the inquiry ex parte.”

Thus the essential ingredients of an ex-parte inquiry are:
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(a) The articles of charges must be delivered to the delinquent,
{b) He should either —

(i) Not submit his defence, or
(i) Otherwise fail of refuse to eomply with the prowsrons of rute 9.

Thus when a charge memorandum was sent per Registered Post but came back
undelivered and was later not posted at the working place, the memorandum was

taken as not served, and ex parte was not justified.
How to hold ex-parte inquiry — For holding an ex-parte inquiry the articles of charges
must be properly served on the Railway employee either in person, or as per registered
post, or by pasting at the working place, as the case may bé. If the employee does not
give the defence despite being served with the memorandum of charges; or after having
given the defence, does not turn up, or having turned up, does not sit in the inquiry then
the ex-parte inquiry can be held. An exparte inquiry demands all the formalities of the
normal inquiry e.g. (a)-the inquiry officer must be appointed unless the disciplinary
. authority may decide to mquwe himself; (b) he must fix the date and place for i mqurry (c)
he must hold the inquiry and call al the witnesses and documents as cited. in the
memorandumh of charges; (d) get the documents duly proved and record the evidence of
witnesses so as to prove the ~charge e) where the;dellnquent had not turnéd up in the
inquiry and adjournment ﬁnas been g:ven with'a vigw to*’no'ld ex-parte inquiry, if he does
not turn up on the nextioccasuon then notice of lntentlon tothold ex- parte inguiry should
be given; (f) flndlngs of inquiry must be duly drawn.” s 5, _

*:." - ;g .‘._n :

?that the{ mnqulry offi cer dld not get the

In the mstant matter |t IS oeens

'J

documents duly proved rand record theg ewdence of W|tness S0 ras uto prove the

A0

charge Further the mqu:ry oﬂ“ icer had tO—‘lSS e..arnotlce of hIS mtentron to hoid an

exparte eraqurry and- the"responderit :

v
Ao 5 ! I‘.‘
Vi - -

as ..,,"r' '

prove that:“;any such notlce ofuexparte enguir;

ek
"y

w""sundeewlssued to thenappllcant/

‘y-

detailed mlnutes on the conduct of the CO e ;ffj‘ .

. u o -
1~ x K '

In Klran Baia Sahm v ‘voi ATJ 1995 (1): 23 an exparte mqunry in which a

verdict of guﬂt was gtven wnthout recordlng any'ewdence as quashed

In C.S. Prabhakaran v.-Union of India, ATJ 2000 (1) 420 it was held as
follows:- - e

“The Inquiry Officer, while deciding to hold the ex parte inquiry must give a notice
preferably by Registered AD post to the Charged Officer and before actually holding the
ex parte inquiry must ensure that the notice has actually been served upon the charged
officer and in case when notice is not served, he must make efforts to inform the
charged officer through publication in the newspaper. In case such an action is not taken
by the Inquiry Officer, punishment awarded to the employee is quashed.”

Further, in Union of India v. Dina Nath SCC 1998 (7) 569 the Hon'ble

Supreme Court has ruled as under:- .

. _ - . FU——
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.. That only communication of chargesheet or notice is not enough. Department has o
ensure that chargesheet/notice has actually been served on the charged officer.”

Neither the disciplinary authority nor the appellate authority had discuaat d

the inadequacy of procedure in submission of the Inquiry report consequent >
the ex parte enquiry.

~ This matter travelled up to the level of the Revisional authority and tt 2
ordets of the Revisional authority, though favourable tdvthe"appl'icant, had als'.a
not deliberated on the propriety and procedural justice in the process of expar 2
inquiry conducted by the IO in terms of RS (DA) Rules, 1968. In Chairman, LiI:> -
of India v. A. Masilamani, 2012 (8) Supreme Today 224 (SC); in Managir. }
Director, ECIL, Hyderabad v. B. Karunakar AIR 1994 SC 1074 in Hiran
Mayee Bhattacharyya V. Secretary, SM School for GII'IS (2002) 10 SC12
293; |n UP State Spmnmg C. Ltd V R S Pandey, (2005) 8 SCC 264 ani
Union of . Indla V. YS Sandhu Ex-lnspector AiR 2009 SC 161 the Hon b 3
Court held that, itis a setiled Iegal propos;tlon that once the Court hoids that tr-2
enquiry wa;s. not properly conducteq.,;'the ’court .must temtt the concer.ne_d case H
the et)ngerned authority, for it .to‘ cdn’duét lthe"'.ertd‘uiry frem the point,thet it stoc
vitiated, and conclude” the same: Accdrdingly; we -deem it fit to remit th:e
concerhed ma,ttettﬁpacku'to the Revisional authort’ty,‘,who will thereafter act in
terms of ﬁule 25?'1.)('\;)"of the Railway“Serlyants, (Diéeihline & Appeal) Rutes, 196¢,

which states as follows:-

"Rule — 25. ‘Revision :- (1) thWithstanding:any contained in these rules:-
; l XXXXXXXXXXXXX

(V) any other authority not below the rank of a Deputy 'Head of a Department in th: .
’ .. case of a Railway servant serving under his controi {may at any time, either ¢\
his or its own motion or otherwise, call for the records of any inquiry either on h
or its own motion or otherwise, call for the records of any inquiry and revise ar
order made under these rules or, under the rules repealed by Rule 29, afti.f
consultation with the Commission where such consuitation is necessary] x x x

XXX XKIHXXXAXXX

oy

L e < m————— e o
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The Revisional authority will complete his exercise within a period of eigh

weeks from the date of receipt of a copy of this order and issue a reasoned order

untramvmelledl, by his earlier orders dated 12.8.2013: While‘the_Revisiona

authority proceeds to take actions in terms of this order, the applicant is directec

to cooperate with the respondent authorities in the process.
7.  The O.A.is allowed to the extent of the above directions. There will be no

orders on costs.

IR et
. ’ ‘
s v,

: . 3 / o : o
(Dr. Nandit'a-’-dbatterjeg);‘.. : « oo, U (Bidisha _B/anerjge)
Administrative Member:. . - . - 0
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