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Coram : Hon’ble Ms. Bidisha Banerjee, Judicial Member ,
Hon’ble Dr. Nandita Chatterjee, Administrative Member
Etwa Ekka,
Aged about 45 years,
Son of Shri Ragwa.Ekka,
Residing at Rajeev Nagar :
Campbell Bay, Great Nitobar, i

Pin= 7443025 F e ., :
% 30 ek ]gbz g:g Fo# * :
n'stable Ct/0213042 Mfi ﬁ’g %
e, e App‘!lcant g

@i‘ga"‘

The > Director General_iofzpel'c’e k

Polu Headquarters

mantasPomt Pert‘Blat
™ Andamanf‘—{744101

-

.......

Indla ReserVe"‘Battallon i
Andaman & Nicobar Islands
Port Blair — 744101.
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5. The Assistant Commandant,
India Reserve Battalion,
Andaman & Nicobar Islands,
Port Blair‘_— 744101.

..... Respondents.

" For the applicant : Mr. P.C. Das, Counsel | o
Ms. T. Maity, Counsel ‘




o S A b Mt © s b,
C 'A’ " A

_been preferred. S

' |
2 0.a. 1158/2017

For the respondents : Mr. S.K. Ghosh , Counsel
Reserved on : 23.07.2018

Date of Order : 2" @8

ORDER

Per : Bidisha Béneriee, Judicial Member

As a sequel to an earlier O. A,, being O AN.65 of 2015 this application has
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*Marlaygm&kkaﬂ he regis‘tered complamt against
= wﬁf‘gﬂ&f
the applicant was that he had been 'sexuaily exploiting pard Ms. Mariayam
Ekka the complainant, under the guise of promise of marriage. Asa result,
she became pregnant on three occasions in 2007, 2008 and 2009'and was
compelled, by the applicant, to abort her pregnancies. In pursuance of the
complaint and the criminal case registered against the applicant, he was

arrested on 25.03.2010 and remanded to judicial custody On the same

day, Ms. Mariayam Ekka lodged another FIR No 311/2010 dated
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25.03.2010, stating that two India Reserve Battalion IRBn) constables
approached her and shouted that she was the one who was respoﬁsible for
the arrest of} their friend Etwa (the applicant herein). They started
beating her and using filthy and unparliamentary words.  On the b:;sis of
the written report, a Criminal case under  Section
341/354/323/504/506/34 IPC was registered against the two constables.

Consequent on this, the two constabll’esbw.ere placed under suspensio}_n and

e Py,

adepartmental mqwryvord e;d "’“alnstgvthem Subsequentto his arrest and
PR L oo x

remand,fcb’cjudfjie‘%?lgustody, the apphcant was dlsgmssed f‘r@m servnce vide

M

ns‘udge

-..knggﬁrg‘an & Nuco hcants

acquittal fr{g bi n hadﬁnf@uled to pgéve the

charges Ieve| é d_o;E %»and ”t@:é evidence
*‘% “‘*% ML

iate yée.thereafterﬁthewapphéant su

e

n@mt’fed a representatlon to

the 3™ respondent on 02.01.20

réques‘tir{é for reinstatement into service.
Since his case for rejnstatement was not considered even after acquittal, he
;ubmitted an appeal to the first respondent on 06.11.2013. While the
matter was under consideration by the 1% Respondent, the 31 respopdent
being the Appellate Authority disposed of his representations dated

02.01.2013 and 24.6.2013 rejecting his prayer for reinstatement.
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Aggrieved, applicant preferred OA 65 of 201_5 against the following ofders:
) |

“(iy Orders of the 4™ respondent dated 03.04.2010 dismissing the
applicant from service, and |

(ii) Orders of the 39 respondent dated 11. 11.2013 rejectln‘g the
applicant’s prayer for reinstatement into servnce after acquittal in the
criminal case.” v !

I
i

The applicant in the earlier round had urged that his dismissal from !servi'ce

was in contravention of Article 311 and.that such actlon was arbitrary, illegal and
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in contravention of the pro\nsm §Yico‘f\ta’nnéﬁa under Arttcles 14 and 21 of the
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Constitution offlndlaiasp He was nelther glven any show éalise %n e nor prpwded
with any opportu‘mty of hearl'ng“: b‘*‘fone’ hlS dlsmls%al He allegedﬂi‘ ha %the.% entire
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actlon ,and mactnon on, the§part o thefri s“onﬁggtsﬂere agamst’all}c\p ons of
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The appl |cant had yﬁelled 9
A £33
|
Haryana(2012) 10’*SCC 215“"“*and the, udgmerftf | No.2839 of

:w@{‘ = a }
2011(Risal  Singh v. State of Haryan"a"“m'support of his contention, wh|le the

v. State of

respondents relied on Union of Inda v. Tulsi Ram Patel in which Hon’ble Apéx

Court succinctly held as under:

“That, whether it was pract|cab|e to hold the inquiry or not must be
judged in the context of whether it was reasonably practicable to do so. It
is not a total or absolute impracticability which is required by clause (b).
What is requisite is that the holding of the inquiry is not practlcable in the
option of a reasonable man taking a reasonable view of the prevalhng
situation. It is not possible to enumerate the cases in which it would not
be reasonably practicable to hold the inquiry, about some mstances by way

fb“é*’S“et afs’igje. Fur;:cz_rg;gr, tﬁ_‘sat the-

e .
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of illustration may, however, be given. It would not be reasonably
practicable to hold an inquiry where the Government servant, particularly
through or together with his associates, so terrorizes, threatens or

intimidate witnesses who are going to give evidence against him with fear

of reprisal as to prevent them from doing so or where the Government
servant by himself or together with or through others threatens, intimates
and terrorizes the officer who is the disciplinary authority or members of
his family so that he is afraid to hold the enquiry or direct it to be held.

would also not be reasonably practicable to hold the inquiry where an
atmosphere of violence or of general indiscipline and insubordination
prevails, and it is immaterial whether the concerned Government servant
is or is not a party to bringing about such an atmosphere. In this
connection, we must bear in mind t that numbers coerce and terrify while
an individual may not. The reasonable practlcablhty of holding an inquiry
is a matter of assessment. o %be_emadewby the d|sc:p|mary authority. Such

t B e shiat T

authority s’ generallyv%on he spot nd%ikno sswhat¥is, happenlng It is
becaus?&fhe d|SC|pI|nary authority is the best jﬁjdge»of this, that Clause (3)
of Arfgcle@ll&makes the deycmﬁng;ofht;hf dvscupllﬁy authonty on this

lII

”(|) =¢Whether he actiofi of thetBisciplifany,
311@) (b) of thg@@onstltﬁl igof India ¥¢

ierwcéms mamtamable; #{ ';
o, ",v' I

i) WhetherF@"_FT‘%actmn@gj;_

#RUL h‘og;ty in rejectmg his
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répresentation fe‘rgrémstatement even aft Jac q‘rt"stf;al in th§ criminal
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Having d|scg%ie%€th%mp'hcatlor‘fs§f Tﬁr'g:%%“m Pate nd-,Reena Rani and as
also Risal Slngh (supra)%thread bare, this Tnbunal,opmed that “in the aforesald

—
judgments, the Hon’ble Supreme Court ruled that when reasons are not ascrlbed

the dismissal order is vitiated and consequently set aside. The instant OA is clearly
diStinguishabIe on facts inasmuch as the Dis.ciplinary Authority has given in
explicit terms the reasons as to why holdi-ng of an inquiry was not reasonably
hracticable. Hence, the judgments of the Hon’ble Supreme Court are not relevant

to the facts and circumstances of the present case”.
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It ordered “that the first issue is answered against the applicant”
However, in regard to the second issue, this Tribunal held as under:

“34. The order of the appellate authority suffers from a serious defect as
he has not made it clear as to what was the evidence for arriving at the
conclusion that the applicant had indulged in a criminal act even when he
was acquitted by the Trial Court and ‘particularly when no appeal seems to
have been filed against the order of the Additional Sessions Judge in
Sessions Case No.44 of 2010. Thus, the order of the appellate authority
does not stand the test of judicial scrutiny in this respect. His order has also
failed to consider the pleas. of the. apphcant that he was dismissed from
service only on account-of the.criminal casetand. that he is entitled to claim
relnstatement after hrs;ac urttaﬁr th e“t":rlmlnal c&%e. It was incumbent on
the third respondentaxox gl@e 2 F‘éa%oned«a d giustnfledﬁxfmdmg as to why
despite_ his acqurtta| in the Criminal Case, the' ap@llcan lS‘ant entitled to

'remstatement%Thus, on accountzofﬁthehfallure offfhe 3° respondent to

g%;can,{r)#%'g |mprove |ts %a*nd

x“‘
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This Tnbunal-'ln the earrller round ln OA 65‘€0f 20%15 thus quashed the

,,,,,g@’
respéﬁ*dent-v(thea@lrector General), dated 11.11.2013,

and directed the 3™ respondent to reconsider the representation of the applicant

and afford him an opportunity of hearing with submission of any other relevant

mate

from

rial in support of his prayer for reinstatement, within a period of six weeks

the date of receipt of a copy of its order and further “to consider objectively

the further developments and all the issues raised by the applicant and pass a

g N Z‘?,
Mohm%er Srngh ‘
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/ © detailed and reasoned speaking order in accordance with law and communicate

the same to the applicant within a period of four weeks thereafter”.
' l

Strangely enough having discussed the entire merit of the case inc‘liuding
violation of Article 311, as well as reasonableness of invoking proviso to Article
311 (2) (b), this Tribunal observed as under “It is made clear that we hav:e,not

. l
v,
expressed any opinion on the merits of the contentions raised by the applicant in

his appeal petition to the 3 ‘ respondents”. e

wnlst g‘ - “"a

6. Therefore we embark fypon the tas of%d%adll g Wlt‘h the legallty and
__, 1
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£ ﬁ"‘ﬁs

"

propriety e}fthe;or )i dated
03.04.2010 ﬁVeklng prov'fso:__‘:‘, rticle; 1‘3‘ iof the

“mlw

Appellate order |ssued on 11ﬁ 2
‘izgﬁ'

'
gﬂm;ed that i i

‘Fl u l§l5R
e 'y

”Th @onstltutlo ‘Binchf'?}
lthe*second proviso tOIAEIC
@vho spoke fOI’s&th i ajdritlyaliq

R
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&

jw ?él‘;qjgglmg' with clause (b.l Viadon
elConstituti on,@f“Bencll observed as.under

)
m 7 £
25 gl o Rt
= 2
i

» . o ¥ ; b
. The sec‘ond cond:t:on necessary for th”;%hd ap catl‘ n of clauSe (b)
of the s??:@nd pfowso ish thate-the] dlsé'/plmary ﬁu onty}’f hould record in
writing its reas%s for lts&satlsfactron that It—zWOS not, reasonably practrcable
to hold the mqu/rywcontemplat‘e"d‘“b Article 31{2). This is a constltut:onal
obligation and if such reason‘r:sxnotwre@ordeﬁ writing, the order d/spensmg
with the inquiry and the order of penalty following thereupon would both be
void and unconstitutional. '

LY ST O PSS T T L The reason for
dispensing with the inquiry need not contain detailed particulars,: but the
reason must not be vague or just a repetition of the language of c/ause (b)
of the second proviso. For instance, it would be no compliance with the
requirement of clause (b) for the disciplinary authority simply to state that
he was satisfied that it was not reasonably practicable to hold any inquiry.”

S
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We noted that the disciplinary authority while recording his reasons for

invoking proviso to Article 311 (2) (b), wholely based upon the complaint filed by

Mariam Ekka Wthh she lodged with P.S. Aberdeen, U/S 376/323/504 of IPC about

promise to marry, exploiting her sexually, compelling her to abort the pregnanaes

thrice, etc. all of which were criminal charges while the applicant got acquitted of

all'the charges in the criminal cases.

0.

The order of the Addl. Sessuons Judge~A~& N lsiands records the following:

" e
“The victim ”‘gl!‘l while deposmg as P -18 stated tv'at shie;met with accused
three years ag%;and then developed relatronship{jf‘%:m &She also stated
that she madem*a complamta,iagamsfffhe%accused persopF Fro“gntgthe complaint

it is: the ewdent that shé 'maderailega ion aga inst the accused’%hat accused .
_ had promised to marryrand*then raped her om»severai OCC%@IOHS and on two -

owfccasrons her pregng%:ies were termmate #yvhen the acgused %ave her
iJY 4 o
pregnancres wereftermmatedﬁé;wheﬂi '-the accuseds gave her@medicrnes She

~ialsbffalleged that in th’“’fyeag.ZOO i ccﬁs‘?’dx forcrbly rape Lher %nd she
W W i
qnancy:we termmated by medicmes apphed

’s‘.‘Sheralso made allegations that
auh‘.eifgher and then, refused to
itha *‘he ?ﬁ% statementﬁbefore the
t: ,% 1 W, aysécr,oss _examined Dy the defense
1Eounsel and in her“cross exam”‘inatronjthegg.v\/h:gadmitt%d that she made the
.s?’%tement asﬂ tutbredsby theZsblice. She A.-bflsd%adrg&ti‘ted that gshe filed
complamt of ,request by police. Thus, fromgthe crdsshexammation of the
wctrm (PW~ xit,gi%qwt’?aewdent that the yiétim s,f\udence capnot be at all
rehed tipon as,she adm/tted"?hatfher*éase was;filed on réquest “by police and

: N
whatever-.she st gegd bi forefMagrs&ate was«’tutoreg;by poh e.

PW-2 the mother, of t”he«wct/m stated nothmg agamst the accused person |.

3 L
except that she reqvestgdmtﬁhe accused t0ma try ‘her daughter but the
accused turned down her reguest’ #§7d that the accused and the victim

stayed together for 2/3 days. The PW-7 also stated that the victim Mariam’

Ekka and the accused resided at Vanvasi Kalyan Ashram together and one
day they had quarrelled. PW-9 stated that the accused and the victim

stayed together as husband and wife at her house as tenant. The PW-10-

stated that Mariam and the accused resided together at Vanvasi Kalyan
Ashram. Though from the evidence of PW-2, PW-7, PW-3 and PW-10 it is
evident that they all.have stated that the victim and the accused stayed
together for a few days but this piece of evidence cannot be accepted as

any proof of the charges against the accused person, in view of the evidence

of the victim girl herself as PW-1. The PW-1in her evidence on oath did not
say anything that she and the accused stayed together as husband and
wife. The evidence of PW-1 as per FIR and the statement before the

o e e — e — —
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Magistrate cannot be accepted as substantiative piece of evidence agamst
the accused person since the victim admitted that she made the statement
before the Magistrate and also statement before police as directed. by the
police.

In view of the evidence of the victim girl it is found that the medical
evidence cannot be relied upon. From the medical evidence also lt is not
proved that the accused committed rape or committed assault to the,victim.
Since the prosecution charges could not be proved by the mdependent
witnesses, it is found that the evidence of PW-13 and other police evidence
cannot be relied upon to hold that the charges against the accused person
could be proved by the prosecution. '

Therefore, considering the entire. ewdence on record it is found that the
prosecution side fallednto prove the charges aqaznst the accused person u/s
376/323/419/504 IPC:, w1th t‘ewdenceiﬁ“'bezond reasonable doubts. The
evidence aqamst th&adeuset pe JLrson l;qrossl" msuffraent and /nadequate
Therefore it E'i‘*found that prosecution. side ﬁ:uleﬁ“ to pr@ve the charges
. f’f H‘h-:g& O o Foi3 g hesic !
aga/nst th'e; q%cused per.sonfg,q‘gg; ‘hes ..ccused perso@gannot‘*be held guilty.

nexa
Accordmg y,.the accused«perso{{g lsgéhagtf!ﬁo be«acqu:tted of the sajd charges.

that@he accused«rnamely*a:;E':~ e

§376/32’3/419/50211Pc H

L By ‘ %M**-wwz 'r-’t‘?;, ; '
“On 04 @3 201@=3=M|ss$v:l\§/lar|Eiym_[i‘n;&%kka’:?‘ﬂ1 edred ﬁpe’?or (ggthe underggned
during publlcggearmg,gand discussed the a?gves-mcndeyt‘bruefly On this, to
ascertain the f3ets, M|$5‘Maraayam~Ekka (complé‘mt) & Ct/021304 Etwa
‘were -called in myﬂ%fﬁch_;,on 11.01. %@A@@Wherem the above constable
accepted his fault and assured” to get married with Miss Marlayam Ekka
shortly. On the same day both the above Miss Mariayam Ekka
(complainant) & Ct/021304 Etwa were sent to the office of the Assttt
Commandant — |, IRBn, who had forwarded her complaint to Statlon House

Officer, P.S. Aberdeen for further necessary action.

Whereas, the accused Ct/021304 Etwa being a member of a di'gciplined
force was responsible for protecting the life and honours of the citizens of
the Islands but instead of discharging his duty honestly and sincerely, he
himself has indulged in criminal activities, which is most abhorrable, most
reprehensible and most unexpected from a member of a unifo_rm‘éd force.
If the member of the Battalion, who is charged with the sacred
responsibility of upholding the rule of law indulges in such acts of crime and

e - e w—
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lawlessness, it shatters the faith of the common man in the Government's
law & order machinery. It also attracts immediate public attention and
compels the authorities to take stern action against erring officials. Such
acts of misdemeanour produce undesirable and negative impact on the
organization. Such gross misconduct directly erodes the very basis of the
functioning of the Battalion i.e. “Public Trust”, the foundation on which
IRBn has been raised. The reputation and image assiduously built on
sustained and good teamwork, suffer irreparable damage when an
individual member of the service trips and indulges in such an abhorrent
act. And after such acts of gross misconduct, if the accused Ct/021304 Etwa
is allowed to continue in the Battalion, it would be detrimental to the public
interest & trust.

It is under these compelling circumstances, that the provision of Article
311(2) (b) of the Constltutlon of.-lindla is bemg “inyoked in this case for the
sake of justncefand restorfr?""g ptj:‘ ylich trust*mz lawﬁerﬁorcmg machinery. The
above Constable&hastbecome a inability t6" the,;dae%partmer;t and the society
and deserves thethlghest Ievel of - s*?';ssal*from service. It

. e
304 Etwaﬁ&eltheré on his
n to Mlss‘fManyam Ekka

ot etr hand e\(/%enmwhen they
e . '&'& -
T.8S ted soonér= or |ater for

2 N0 respect ﬁtéfffthe §ystem

gl

that they though ]

:;igalnst thelr frnend &%rob 3 roWb%?t‘ing her. They had
probably alsgf thought of getting the e@m.gﬂ%i%ﬁéwﬁhdrav&h” forcibly.
Howeyer thesegConstables have been placed under syspengion and are

facm?‘departmental proce?dmgs*as Well asf*cnmlnal,fc‘:’;se gd%f their act of

violence™&& musdeme’anour‘f’Under"“”Ehese cgm"selhng situation the -
ontlnuatlon‘%of Constable/031304 Etwa on,, th€ rollg#of IRBn  would be

detrimental to%tlbh%ggrder=ahd~t1'ust~e|n*th’“cr|m| }a!‘fﬁstnce system.

In this background, |t%\}}va§’r:ff“fbe~pesmble to deal with Constable/021304
Etwa through regular departmental proceedings. It is teared that once

" these constables are out of jail, they won'’t allow the departmental
proceedings to get completed. Neither they would allow the complainant
and the witnesses to come to the witness box to depose against them They
may not even hesitate to eliminate the complainant from the scene.”

As already said, the aforesaid dismissal order was issued long before the

app|icant"s discharge from criminal case, therefore, issued without having any.

occasion to come across of peruse the order of acquittal. Nevertheless, the

C A



11 o0.a.1158/2017

authority failed to record reasons why it found holding of inquiry as “not

reasonably practicable”.

11. But the Appellate Authority, the DG, A & N Isiands had the occasion to
peruse the order of acquittal to appreciate correction of invoking the proviso, and
entitlement to reinstatement in view of acquittal, yet he solely banked upon the

wisdom of the disciplinary authority and issued the following order:

“The p0551b|||tv of _winning .over the Complalnant/ victim girl by the
 Appellant_hereifi_on “the*rpromlse?of“‘ marria eﬂcannot be ruled out.
Moreover‘f £in %h!%ﬁmstan't Case, “the ' or‘ém?rg éder challenge before the
under5|gned pelng‘%sthe Appellate Authority is mamly requn :%g to be looked
into the asp%g;sas to wl*;%}h&'?A’f"tuﬂé?Bllr(Z) (b) of the£Const|tut|on of India
and. the prov15|on of, Rule 11§ (viii) Of CESE S(CCA) Rules, s’,’964‘itrhave been

P
rughtly*exercnsed by*fthe Dlsupllnary Authorityiin dlsmussmgathe'équpellant
= e

) q‘ §l ) ﬁ‘ ;‘érﬂ &%:
lherel 0 JotherWIselat the relevgnt po t'.,ﬂ..of t.l‘lg}e %, @ﬁﬂ - .‘
lOn p%rusal of thefd“r:d»e.r;o 7! stuthont' %lt is revealed that it has

Tt

recorded the reasenSerrwlnvokln" Arﬁclea31142)(bl‘ of the Conshtftlon of
{ilndlauread wnth'fCCS CEA’ ﬁﬁﬁl v o of1964 as*:athe facts leaﬂclmggto the
: s
reglstratlon of B¥ca: aseanme I}l};l%'gijwi@;g% datid 19/03/2@*l0 on the
complalnt of Ms: ll?larlaya ¥ lgk%\%asa,a sQ | polﬁifgd out tha@sﬁ\me&tately
ﬂafter arrest of the”*'Appellantﬁn 25 /0%/201 }”;two IRBn constables have
attacked and iﬂ.@,—t@ate‘a t{heapcogmplamantﬁwhuc mled to registrdtion of
génother crnmlnal case u/s° 4&/?54/323/504/506/34*lPC against# ithe two
cg*nstables The sand constables were plac’ggz; nder, suspensﬁn and a
Department%l Enqu??yqvgqas initiated agalnst hem lv;ém of thefconsidered
view that the Appellant herein was Jlghtly dlSmlSSEd ,from s‘grwce by _the
Dlscmllnarv A‘uthorltvgl’rbvmmvoklngJabo"\lé‘t =prov1srons ﬁhe dismissed
employee ® cannotﬁclalm fori rein Hitatéhent mer.e‘ly omé’he ground of his
acquittal fromacnmlnal"cas_e where_thes rlnu leaef strict_proof beyond
reasonable doubt applles Moreover, the orde? passed by the Disciplinary
Authority has also been upl'?gld“bthhe'Hon ble Tribunal in its judgment/

order dated 10/04/2017.

fw £ TRy

The third contention of the Appellant that due to his dismissal from service
he is leading a very miserable life without any source of income and he be
reinstated into service so that he can earn bread & butter for him and his
poor parents. Such contention of the Appellant is devoid of any merit-as he
should have thought before indulging in such an act of grave misconduct
being member of disciplined organization.

XXX XXX XXX

The representations of the Appellant herein have been reconsidered and
~ the prayer for his reinstatement into service in view of his acquittal from
the criminal case has been rejected being devoid of any merit.”

. ——————din. o i o i — -
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12. A bare perusal of the order supra would show, reveal & demonstrate that

while the disciplinary authority issued its order without noticing %the acquittal

i

drder, the Appellate Authority had the occasion to go through the Aa{cquittal order o

yet failed to consider the following issues: | | |
5 |
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(1) reasonableness of invoking the proviso i.e. why it wasj not found by

the disciplinary as reasonably practicable to hold an enqm:ry against the
employee, who was charged with criminal offence. ' :

. \*‘“" )

ent“w

o L Ox -

(2) why he did not@deg% hen complaints were:in-'
' 'eith'egﬂ the expertise
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