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' CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH
No. OA..351/1053/2018 : Date of Order: 03.08.2018

Present:  Hon’ble Ms. Bidisha Banerjee, Judicial Member ’
| Hon’ble Dr. NanditaChatterjee, Administrative Member

Dharam Raj
Vs,
A & N Administration

~ For the Applicant . Mr. P.C. Das, Counsel

Ms. T. Maity, Counsel.

For the Respondents : Mr. S. Samanta, Counsel o

Mr. S.K. Ghosh, Counsel

ORDER (Oral)

Per Ms. Bidisha Banerjee, Judicial Member:

| The case of 't.he applicant has a checkered past.
2.. ~In this O.A the applicant has assaile»dl and sought for quashing of charge
sheets déted 2:1.07'._2016-'&24.08.20117, ex-_par;ce enquiry rebort dated 12.12.2017
arjmd. pena‘lty o'nder of dfsnjissal from. sert'lce issued by tﬁe Chief Secretary,- A & N

Administration dated 16.05.2018. The challenge is on the ground that the charge

sheet dated 21.07.2016 has been issued by an incompetent authority, the cha'rge

'

!,—




2

~ sheet dated 24.08.2017 has been issued without cancelling the earlier charge

sheet and the penalty order has been issued in violation of the solemn order.

passed by the Hon’ble High Court at Calcutta, Circuit Bench at Port Blair and with

an intention to circumvent and frustrate the grievance of the applicant while the
issue is pending before the Hon’ble High Court.
3. Ld. Counsel for the applicant at t‘he‘ou.tset would vociferously object to
representation of respondents through Mr. Samanta. since he, in earlier rounds,
| appeared on behalf of the one. petitioner, against the A & N Admn.on whose
prayer the orders affecting the applicant at present were issued. Ld. Counsel
| submi_tted that such represe'nfation was impermissible, as having a-ppeared
against A& N Administra-t:ioﬁ in the case filed lagainst the present applicant he
' cb.u.ld,'not neitherlegally nor ethically rebresent A&N Administ.ra»tion..Hence we
leave it to Mr Samanta to ap.'pear or not. to appear hencgforfh in this matter for
and oh behalf of A&N Administration. Mr. S. K. Ghosh, Id. Counsel, however,
‘would représent the respondents, being éngaged by th_e‘m.
4.  We heard the rival contentions and perused the materials on record.

5. | Ld. Counsel for the applicant sought for stay of the penalty order since two
charge sheets on self same charges were not maintainable and the r’espondents

vehemently opposed the same.




6. What we deciphered from the pleadings of the parties as are under:

The applicant was charge shéeted twice. |

(i) The 1% charge sheet dated 21.07.2016 issued to the applicant,
contained indictment in regard to violation of Administration’s order dated
05.05.2016 whereby and whereunder the applicant was directed to report for
duty to the (?f,fice of PCCF Van Sadanupon getting relieved of his duties on

04.05.2016 and the second Article was that while absenting himself from duty

sought permission to leave Headquarters for proceeding to mainland for medical

chéck-up without any supporting documents. In response whereof he was
directed to first report fo.r duty and then seek leave but he failed to comply with
the ordér. The 3™ Article was that he submitted his duty report wrongly Aas
P'rotocql Officer which report was returned to him in origi-nai ;Nith a memo dated

25.06.2016 but he failed to comply with the direction.

(i)  The gravamenof indictments in the 2" charge memo is as under:‘

“As per judgment dated 13.01.2017 of the Hon’ble High Court of
Calcutta, Circ_uit Bench at Port Blair, ShriDharam Raj, had to join back as
Lower Grade Clerk (LGC) in the parent Department within a period of 10

days from the date of the order, but he failed to comply with the orders of

the Hon’ble High Court. He filed Mandamus Appeal and a stay application
before the Division Bench of Hon’ble High Court against the said order
dated 13.01.2017 vide CAN No. 5231 of 2017 with MAT No. 892 of 2017.
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The said appeal has been dismissed by the Hon’ble High Court vide its order

dated 06.07.2017. Shri Dharam Raj even after dismissal of his appeal failed
to report for duty as Lower Grade Clerk.

Therefore the indictments, articles, asservations in the charge sheet were

not identical. Howevef, toncius‘ion of .proceedings ex-parte against the

. ' | applicant is an admitted fact and the charge sheets culminated into the impugned
| pénalfy of dismissal from service which ”sha||‘ ordinarily be disqualifiéation for

future emp-!oyfnent under the Government”.

7. The chroriology of events which led to initiation of the proceedings, as

P R

would be relevant and germane to the present case, could be appreciated fromv
* | the judément and order passed by-the Hon’ble High court in W.P. No.v04‘7 of 2016
rendered on 18.03.2016 in Akshay Pant.\)s. LG, &O0rs. The solemn order records

| the fol.lowi»ng‘: | | | |
Th‘.e applicant was appointed as Inspector ~(Weight .& Measure)/Lega!
Metrological Ofﬁcér (Group 'B, Non-gazetted) in the Department of Civil

Supplies and Consumer Affairs vide Civil Supplies Office OrderA No. 842dated

31.05.2011, with grade pay of Rs 4200/. However, with the approval of the
competenvt authority, he got appointment with retrospective effect i.e.

from 2006 onwards.




it ey
o - - - am e ™ C e 4 e g -

5

He joined the post in the Civil Supplies Department vide order dated
06.06.2011 which authorized him to function as Protocol Of«ficer in addition
to His own duties without any extra remuneration.

‘While functioning as Inspector (W&M) along with additional charge
of Protocol Officer, his appointment was challenged before.the Hon'ble
High Court in WP 23 of 2012.
bn 17.07.2012 the Hon’ble Single Judge after hearing the writ petition,

being WP No.23 of 2012 , was pleased to set aside the appointment order.

Thg order of Hon’ble Single Jnge was challenged in Mandamus app,eavl,'
being MAT No. 39 of 2012. Shri'Dharam Raj, the 'prefsent applicant also filed
another appeal being MAT No. 036 bf 2012.

The writ appeais filed by the Administration and Dh’ara-m Raj were
di'smissed Qpholdihg the order passed by the Hon'ble Single Judgewheréby thé
appointment of Dharam Raj to the post of Inspector (W&M)/Legal Metrological

Officer was quashed.
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Aggrieved, Dharam Raj, the applicant herein, moved a review application

being RVW Nb. 004 of 20-12 that was dis.m-isse:d by theHon’bleHigh Court on
28.06.2013. Thefeafter, special leave petition was taken out, which was also
dismiséed by the Hoﬁ’ble Apex Court.
| Consequently, the Director, Civil Su-pplies and Consumer Affairs/Joint

-Contrdlle:r of Legal M'et'roele-gy, ca-n’»ée"ed thé_ appoin’{tment of Shri Dharam Raj to
the post of Legal Metrological Officer, vide order No. 1157 dated 24.07.20‘13.

Dharam Raj moved another review petition being RVW No. 006 of 2013
before the Hon’ble High Court.v |

- After removal of Dharam Raj from the post of Inspector/Legal Metrological |
Officer, he was directed to report to the post of Lower Grade Clerk (LGC) in the
Administrat.,ion but, he did not report to the post of LGC.

Inst.ea»d he 4tendered resignation in July 2011 w:hichv was accepted
retro-Spe:ctively'. Dharam Raj did not turn up to report duty as Lower Grade Clerk,
as according to him, he was no more in governmé-nt service a’nd hence had no

authority to function in any capacity in the Ald.mi.nistration.




@ ' | H»on'ble High Court in W.P. No. 47 of 2016 found that, ”after‘r‘emova'l from
his service by the Civil Su_ppvli'es Department he was placed by> the .Ad-mi,nistrati_on
aa a LGC, but he refused to join.

In such a situation, an add‘itiona-l duty which was given to him to serve as a
Protocol O“ff-icer could not have been served by Dharam Raj since he was not at all
| -an employee of the Administration”. |
In 2009 pos‘t of Deputy Superintendent of Police (Group-B-Gazetted) lying
vacant in IP&T Department in the pre-revised pay scale of Rs. 6500-200-10500
(Revnsed Pay Band 2 Rs. 9300- 34800/ with G. P of Rs. 4600/-) was converted to

N

the post of Protocol Officer. The said Gazetted post lying vacant in Tqurism

Department was transferred to Ge'nefal Administration and Dharam Raj was
avppoint.ed and regularized on adhoc basis for a period of six month-S with
‘immediate effect.

The Hon'b‘le High Court observ'ed that:

“It is.undisputed that the appointment of Dharam Raj in the post of

Inspector was an illegal appointment and that order of appointment
was set aside by the Hon’ble High Court”.

XXXXXXX XXXXXXXX XXXXXX .




“Unfortunately Dharam Raj became . a blue eyed boy of
Administration for some unk_n‘own reason in spite of his defiant
attitude. The Administration has initially appointed him as Protocol
Officer for six months on adhoc basis by the impugned order dated
02.12.2013 and thereafter extended. The authorities ignored the
rules stipulating that the adhoc appointment may be resorted to
subject to for period limited to one year only”.

L As a result Hon’ble High Court passed the following order:

“For the aforementioned reasons, the impugned order of adhoc
appomtment and extension and also the zmpugned order of
reqularization are set aside by this Court.

~ The authorities are directed to fill up the vacant post by

following rules framed in that regard within three months from the
date of communication of this order.”

Th;e b»rder dated 8.3.16 in WP was cvﬁal.lenged in Mﬂan‘damUS Appeal being |
“MAT 019 pf.201§ with CAN 62/16 by Dharam Raj,in‘ \D.haram' Raj vs. Akshay Pant
wherein on 8.4.2616 the order of Hon’ble Writ Court permi-ttéd Dharam Raj to
function a§ LGC “being his parent postfhg tﬁl disposal of appeal” meaning thereby, ,,
on 8.4.2016 Dharam Raj was pezrr;n-itt-ed to join his parent posting whvich was never

under PCCF Haddo.
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Finally on 13.6.2016 Hon’ble High Court while setting aside the order of the
Hon’ble Writ Court, dated 18.03.2016 in W.P. No. 47/2016, passed the following
order: (extracted with supplied evmphasis for clarity)

_ “ oW find that the appellant was prevented by sufficient
reasons from appearing before the Writ Court on the date when the writ
petition was heard. That apart, we cannot be unmindful of the fact that the
Administration has taken a stand which is different from the stand taken by
the Administration-while offering the appointment to the appellant to the
post of Protocol Officer.

In these set of facts; we feel that a fair chance of contest should have
been given to the appellant by extending the time for filling affidavit by him
in the writ proceedings.

That apart we find that the Writ Court, while deciding the said writ
petition took much _pain to_consider the legality of ad hoc appointment
given to the appellant in the post of Protocol Officer and the extensions
thereof even though no specific ground was made out by the writ petitioner
for challenging such ad hoc appointment given to the appellant. On reading
the draft Recruitment Rules we are of the prima facie view that absorption
followed by ad hoc appointment is not the criterion for regularization of

- service in the post of Protocol Officer as per the draft Rules. As such our -
prima facie view is that the ultimate absorption of the appellant in the said
post of Protocol Officer may be maintained, notwithstanding his ad hoc
appointment and/or extension thereof are found. to be illegal and/or
irregular, only if however his absorption in the said post is found to be in

consonance with the extant draft Rules.”
\
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The matter was reheard by Hon'ble \Writ Court and dismissed once again on

13.01.2017, with the following-order:

«13. The last question which calls for determination of the
Court to give complete. justice in this case is whether respondent no. 6
is deemed to be-still in the service for discharge of duty as Lower
Grade Clerk in the parent Department. | have already observed that
on my query to the learned counsel for the respondent no. 6, Mr.
Roshan George has submitted on instruction from his client that the
respondent no. 6, is willing to join back to the post of Lower Grade
Clerk in the parent Department within specific period of time. | have
also observed that the acceptance of technical resignation tendered
by the respondent rio. 6 from the post of Lower Grade Clerk has no
legal validity after issuance of the order by the authority concerned
for repatriation of the respondent no. 6 to the parent department as

Lower Grade Clerk with effect from July 24, 2013. Since the

respondent no. 6 usurped the post of Protocol Officer under the
General Administration without having any authority under the law,
he is not entitled to get the financial benefit for discharge of duty of

“the Protocol Officer under the General Administration from December
2, 2013 till he is removed from the post of Protocol Officer under

General Administration by the respondent no. 1 and 2. The question

‘may crop us-as to what will be the status of the respondent no. 6

from July 24, 2013 when his appointment as Legal Metrology Officer

“was cancelled by the authority concerned. Since the service of the
~ respondent no. 6 in the parent department as Lower Grade Clerk has

not been terminated and since the respondent no. 6 is willing to join
back to the post of Lower Grade Clerk in the parent department, the
period of service rendered by the respondent no. 6 under Andaman
and Nicobar Administration from July 24, 2013 till the date of this

_order will be_treated as on duty in_his substantive post of Lower
_Grade Clerk under the parent Department. The respondent no. 6.is

AeAntitIe‘d to get all benefits of service including financial benefits and

‘advance career progression and promotion if any, to which he is

entitled as __Lower Grade Clerk _in _the department__of

Civil Supplies and Consumers Affairs, subject to the condition that the

o
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respondent no. 6 will report for duty in the post of Lower Grade Clerk
under the Department of Civil Supplies and Consumers Affairs within
a period of ten days from the date of the order. " ‘

The order in WP No. 047/2016 was further clarified by the Division Bench in

MAT No. 003/2017 with CAN No. 010/2017 i« the following manner: (extracted

with supplied emphasis for clarity)

“....the writ petition was disposed of by holding that since service

of the respondent no. 6 in the parent department as Lower Grade
Clerk_has not been_terminated and since the respondent no. 6_is

willing_to jein back to the post of Lower Grade Clerk in the parent
department, the period of service rendered by the said respondent
no. 6 under the Andaman and Nicobar Administration from July 24,
2013 till the date of the said order will be treated as on duty in his
substantive post of Lower Grade Clerk under the parent department.
it was also directed that the respondent no. 6 is entitled to get all the
benefit_of service _including financial_benefits and_advance career
progression_and promotion, if any, to which he is entitled as Lower
Grade Clerk inthe department of Civil Supplies and Consumer Affairs,
~ subject to the condition that the respondent no. 6 will report for duty

in the post of Lower Grade Clerk under the department ‘of Civil

Supplies and Consumer Affairs within a period of ten days from the
" date of the order.”

The implication of the aforesaid orders in WP as well as MAT No. 033/2017
clarified on 09.02.2017 is that the parent d?épartment of the apspl_i"ca'nt for all

purposes w_o‘uld be the “Civil Supplies and Consumer Affairs” and not under PCCF

. _
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in the Forest Department and he would be entitled to treat the period from

24..07V.2?‘a13 to 13.01.2017 (date of order) as “on duty”.

" the direction of the Hon’ble Writ Court, on 18.03.2016, asking the applicant to

join under PCCF at Haddo was clearly, inarguably and irrefutably in violation of

the Hon'ble High Court’s direction on 8.4.2016 to allow him to join his “parent

posting” and the‘refo're its non compliance does not call for any discip.linary action.
9. In terms of .the J.u:d:'gsment of Writ Court the respondents ought to have
permitted or asked the applicant to join Civil Supplies and Consumer Affairs |
Department and not under PCCF, Haddo. They had thus mis-directed himself .
5eitherkde-lsi-b-érat,ely or upoen misreading and mvisunders_ta:nd-ﬂi:n‘g the tenor of the

judgment of the Hon’ble Writ Court, whereas for not compliance of the order

d"aate,d30;5,-.-;0»5-..201-6:, while WP 047 of 2016 was pending,the charge sheet dated

~ 21.07.2016 was issued tainted with malice and therefore deserved to be stayed:

10. It is noted that, further, MAT No. 003/2017 was filed on the ground that

!

the submission made by ld. Counsel Mr. Roshan George that his clii_.én't- is “willing -

to join back to the post of LGC in the parent department” was not correctly

Theérefo:re, the order dated 05.05.2016, purportedly issued in comvﬁl‘iance of

recorded.
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Hon’ble High Court disposed of the Mandamus Appeal No. 003/2017 with

observation that the p.resent applicant would approach the Learned Single Judge

of this Court “praying for -rectification of such alleged wrong recording of the '
submissi0=n of Mr. Roshan George, the same will be considered by t.he learned
Sihgle Judge of this Court in accordance with law” and clarified that “in the event
‘his prayer for rectificatio‘n is not ultimately allowed, he rnay come upvbefo-re» the
‘Appeal Court by chaIIengrng the order of rejection of hlS prayer for rectrfrcatlon
and the Iegahty of the order which i is |mpugned in this appeal” and permrtted him
“to ralse all the points mc|ud|ng the pornt of mamtamablhty of the appeal”

One CAN No. 029 of 2017, that was frled seeking rectification of the order
.passed in WP No. 047/2016, was dlsmlssed Thereafter MAT No 892 of 2017
with CAN No. 5231/2017 was preferred agamst the order passed in CAN No. d
029/2017 whrch was also dismissed. Further the appllcant preferred CAN No.
12295/2017 seeklng recalllng the order dated 06.07.2017 whereby. and
whereunder MAT No. 892/2017 was dismissed, Wthh is pendmg drsposal
Therefore, as of now, the order dated 13.01.2017 in WP No. 047/2016 stands in | |

terms of ‘W‘h|Ch the applicant was required to join his parent depart‘m}ent of -Civil

e
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Supplies & Co.nsu:rﬁer Affairs and not under PCCF, Haddo and he was entitled to -

[
f

cquht the gpe-rﬂiod.ofg 24.07.2013 to 13.01.2017 as on duty as LGC.

11. Stnrang-erly- eﬁough, the i“‘charge sheert, dated, 21.07.2016 was issued
alleging violation off the Administration’s order dated 0-5.05.2016 asking him to
report under PCCF as not hence comﬂplied. with and for submitting duty report
W?ongly. as Protocol Officer w.-h:i'ch report was returned on 25.06.2016 to the
applicant asking hiém t.o report to PCCF as LGC. Therefore, on the one hand, the

rets~p'.0'nsdents. _d.eni'e;d him opportunity to report in terms of Administration’s order

dated -0‘5;;05;2016»,% and turned volt@face to charge sheet him for not complying

with the said order.' Such acts and actions can only be termed as a glaring
example of a.dministrative highhandness and malefic intention.
12.  We further hoted that the second 'chraarg_e sheet dated 24.08.2017 contained

Articles as under:

“As per Judgment dated 13.01.2017 of the Hon’ble High Court of

Calcutta, Clrcu1t Bench at Port Blair, ShriDharam Raj, had to join back as

‘Lower Grade Clerk (LGC) in the parent Department. ‘within a period of 10

days from the date of the order, but he failed to comply with the orders of
the Hon’ b|e High Court. He filed Mandamus Appeal and a stay application

“before the Duvnsnon Bench of Hon’bl High Court against the said order dated
13.01. 2017[v1de CAN No.5231 of 2017 with MAT No. 892 of 2017. The said
appeal has been dismissed by the Hon"ble High Court vide its order dated
06.07. 2017_; ShnDhara_m Raj even after dismissal of his appeal failed to
report for (Ejuty as Lower Grade Clerk.”

i
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The indictment itself speaks volume about the retaliatory action of the
respondents again.fst the applicant for having preferred Mandamus Appeal before

the Hon'’ble High CEourt.

13. The conjoint reading of Articles of both the charge sheets would go a long

way te demonstrate that the apphcant had.in fact reported for joi-ning'i‘n'te’rms of
.the order dated 05 05. 2016 but was not aIlowed to report.'Th‘erefore, an one
‘hand, he was prevented from joining and on the other hand absolute volte face
charge sheeted fer not joining or not reportmg S|m|Iarly, while on one hand he
was asked to Jom a different department (under PCCF) in violation of the d»i-r.ection
of Hon ble H|gh Court on 13.01.2017 on the other he was charge sheeted for not

: complymg wrth such direction and penahsed heaVIIy

14, In the afbresa-id backdrop we feel that the balance of. convemence or

invc-o.nveinie.nce is heavily ti:l‘-.ted in favdur of the applicant and therefore. the penalty
order deserves to be stayed and is therefore stayed till disposal of the OA.

15. The a-ppl:‘icant is granted liberty to join the “parent department in
compl-iance"of.the direction of the Hpn'bl'e High Court in WP .No;,047/2016 and

subjeet to the dutcome of the present OA as well as CAN No. 12295/2017.




- 16.  List on 04.09.2018.

(Dr. NanditaChatterjee)

Member (A) -
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