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: Yy For the applican: ; Mr.A.Chakraborty, counscl
NN : Ms..Mondal, counsel
s j ' For the respondc|:ts : Mr.13.P.Manna, counsel
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I. ';l Ms.Bidisha Banc:jce, J.M, '
' '
v . . b
I Counsels v cre heard. Materials on record were perused.
|‘ lw
ARE 2. [t transpir | from the averments made und orpl arguments advanced by
!
oo
-~ the counsels wit} that the applicant has been denied entry into Railway service
i o"n the ground (H it he is ciabelic.
o o , .
o ! . . ' . .
; i t 3 Ld. Counst for the applicant during the course of hearing relied upon a
| | '
I ] . , . 4 - N
’ . decision rendere by Hon'ble Madras High Court in UOI -vs- M.Packiyaraj in '
1 { : K .
i I WP 33859/15, Ln 27.10.15, whercin Hon’blc Madras High Court affirmed the !
i \ M
L i
Rl - stand of the M tras Beneh of this Tribunal that the respondents were noti -
! S B . . . -f
' justified- in rey.cuing  the claim of the applicant for appointment on i
! .
l | compassionate g ound or the ground of being diabetic. The relevant excerpts of t
ot | ) '
g the decision woui |l be as under :
iail '
,’]:,l . , o The substance of the objections of the writ petitioners 1s that :
! .{l the 2nd rc wpondent is suffering from diabetes and hence found unfit for
| , appointme: © in all classes, in Ratlways. : X
| 6. After co sidering the rivul submissions .and contentions of the learn.d f
O ' counsel ¢j.oearing for the parties and laking note of the decision of the
‘ _~Hon'ble 1’;)( ision [ench of this Court in W.P. No. 21082 of 20i3 dut ¢
b 01.08.20". the Central Administrative Trbunal, Modras Bench. i

paragraph {os. 8 (s 11 in C.A. No. 31072014, has ordered as jollows -
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8 The He i'ble High Court ‘Madras

for the peli.ioners as lhe suid: provision

disorders table of recurrent exac

job, and i inost cases the employer rmay not even’ know

Bench as under @ - bty

in its.order dated 01.08.2013 in

W.P.No.21(32/2013, while affirming the fo]'derv_i(')f {:hiswg’{'fibunal in OA

38172012 lated 15. 03.2013, Qbsc;’u_ed i pcug-Sié'sfollmz,_{s:-}

»5. Ve are unuble lo accept the stand taken by the learned counsel
viz.; para-5119 (d) speaks about
constitutional disorders commonly " de cined. }Jriogr@§$iye and chronic
srbation of .a disabling kind. No. record
has been j-laced by the Railway administration. {o establish that diabetes
is said to Le a constitutional disorder comnonly deemed progressive and
chronic disorders  liable of recurrent exacerbation -of ta disabling kind.
Medicul exyerts opine the diabetes is a condition where the body fails Lo
wtilize the ingested glucose properly. Further. there is a school, of thought

that a diabetic is not suffering from a disease, but only a disorder- that
as per survey, 62.4 million

could be managed. Approximalely, as of 2011

(as agains: 1.2.billion Indian popudation) are diabelics, which is stated to

increase in 2030 to 110.1 million form the large worlk force of our countly.

Diabetics tsually has no impact:on individual's ability to do a particular
101 hat his employec

has diabet:s. As the unpacl of diabetes and its management paries anong

individuals.| there cannot be a blanket ban on giving;public employment to

-persons wi:h diabetes. The matler largely rests on individual assessment,

such assexsment mayl occur it ‘o different situdtions, first when the
. . J - . .o . L, . . "

applicartl 13 offered a placement/ job subject to passing a medlical fitness
test. In such cases, he finess is, assessed whether- the applicant can

perform th functions of that particular _job/q-ssignmem, with or without

accommodition, not solely upon being diagnosed as a diabetic. The second

situation iy, when ol medical [cuqlualion. the .employee being a diabetic,
could affec: his job performance or safety, in such situation there shall be
an assessment as 10 whether, anLemployé_eﬁ',cquld:sdfe’_ty carry out lus
S T g et ‘
H B - -, -‘ ll .

duties assigned... " 4odE

' MR
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9. In the Jt.:d.gment in W. 13.42(%8/;2?_(1)17'5 datgfcl:;:()z, Q3

Court of Madras has held as under:- E

RNt
2015,the Hon'ble High

RRORE T
"9 Tuclay, India has be{Eome‘ the d.ia[j":c(z‘_,'-vic;(,;zpi-tf,al{f’p ie world. It is
common perception that diabetes is Jnore of @ disorder e, q disease. The
decisions relied upon by the lewrned counselifor.the pelitiorier, came before
the advent uf the persons with Disabilities: (;@‘qi,_xa.l;ﬁ)maoytt\y_t__i’zie:s, Protection

of Rights and Full Pc«rlicipalioin) Act, 1995 Tpda;]};%qﬁl(.ite: c{ {z‘;;t"miber of posis
on the noit technical side “wre ;-;(‘gseer'z,regi-.,e;ue'n‘,:i for persons, who are
physically, challenged. Therefore, {0, reject the candidature ‘of the second
responder{.i on the sole grownd that he is a-diabéjie, carinot be accepted
and the Tribunal was, right insallopoing the cléuim of the second respondent.
We find no merits in tlhe writ pelition. B F R T )
: : ot oh R

t Lot
1
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“The Hon'bic High Court referred’

i .
t

“We are unable to accept the stind taken byif]
the pelitioners as (he said «pz'()_u:isio‘;';z.{-z)i'z:.f,‘, Pa‘r'a_j" L1
constitutional disorders conunonly : deemed -])}i‘:dé}gi.__es}sivei‘;‘and chronic
disorders iiable of recurrent evacerbation of @ disgbling Kind. No record

has been placed by the Railwugl/\dngiznistra'l.iQH to. :'iS"'lab?i(She that diabetes

is said to be a constitutional disorder:commonly deemed progressive and

chronic disorders liable of

Medical experts opine thal diabe

utilise the ingested glucose properly. Further; theré

thought that a diabetic is not-su [[e}r_’-in?jf[r;o’,m -c‘} f'dis'gc:lfs.’e,' butionly a disorder

that could be managed. /\ppv;ox;irri,(_zl,ieil_y, use, of 2011 us: per survey
.‘ h'_ RERCIN ‘ A . K [

rect rrent,exqeerbations of iq: disabling kind.

tes is agc;ohdi;tion%wl'ner'(é the body fails to
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X :
62.4million (as agams/ 1.2 Dhll())l Imllan popu almn} are dla hetics, which
is stated (o increase i 7()0() fo 1.10: 1 million form the: large work force of
our countiy. Diabeles usually has no impact on anindividuals ability to do
a particular job, and in mosi cases the empZOJer maJ not reven know that
his employee has diabeles.:\s the zm/)act of diubetes and 1ts management
varies anong individuais there cannot b(" 'Ilanlu»f ban; on"giving public
employment to persons wilh; dzabet(’s lhc mattc)r largely rests on
individual assessment, such assessmen may ‘oCeur jin itwo different
situation, Jirst 'whent (he a/)pluant I ()[fmcd a placomen /jOb subject to
passing a medical fitness test. ln such’ tases, the /'nes; s assessed
whether the applicartt can: pcrfmm th¢ funclions of thal parlicular
job/ assignment, with or uz( hout accozmnodauon,p not solcly upon been
diagnosed as a diabetic. “The second ‘situdtion: is when on medical
evaluation the employee being a diabelic, could ajf(’m his job performance
and/or sajely, in such situation. there shall be an assessment as (o

whether (he employee coul 1 safelycarry out;Aus duties asszqned In such’

circumstances, the assessment can /zardhj be based on: a szngle blood

sugar test. R .'1' L
' Lo - S D
6. ... SEREEEN O Py

7. This Comi IS conscious c»[t}w le>aal posmon lhal there zs no vested right
to secure appointment on c()rn/)'ls°1()/1al(3 c7rmmds Yet, .when the Court
finds that there has not beei ani o J/euwe';cmLszderafzon or arbitrary
approacl this Cowrt is not denude o/ JLIILS(Z'I(,ZIOI'I from extendmg its arms
under Articie 226 of Consti! utzon In-the case on han(l t]vezie Is no dispute
that zhe second :espondent was, eltqzb[ for bemg,;consuiered for
appointment on compassionate (/roumls the applzcatton filed by her was
well within a time, she was otherwise [oundjchgzble 1o secure employment.
Therefore, lo deny Pf)lp/OJl)lelll to, the second reopondenl on speculation
that what mzth oceur in future t\,.wueabonable Mecl’(, lexper s state that
blood glucose levels fluctuale lzrouq/wur the;¢ I(U, whic h zs’also the case of
people without diabetes, and one test. tesuli ccm.nol1 be IlL assessment of
the overall health of a person wzth dzabet@s ¥ ; z‘- : b
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8. Ti Lere/om the Tribunal. was perf('ci Y ]uslzfed zn lobsewmg that the
interpretdtion given by the Rail way Adininist raizon appeals to be a narrow
interpretution and for trivial reqsans, {hc’ case of the second respondent
was rejecled. By taking note of the, peculiay k/ac«fs and cu;cwnstcmcos we
find that there is no error i lhe order. pascpd bl/.t e ’Inbunal igranting the
relief. Accordingly, the writ’ pe&zuon being dwo d oj monfs'zs «dismissed. No
costs. (“ousequentl Y, connecwd mzscell ; ﬁclosed

It held as under

“14. Consideriny the: pe;szé!enz muludc .of tlub Dwzszonal Personnel

‘Of/zcer i consistently rejegt gy the case oj th 2nq )espondem, without
_assigning any valid reasons,iwith due re[mence 10 nwhatl is observed and
. held by this Cowrt made in WP No; 2 l()82 of?O]S andﬁndmg 1o mert in

the writ petition, we dismiss' they same'lwz th a cuI L 0fiIRS. ZO 000/ - to be
paid by the Divisional Pe/sonnel; ’, Qoutﬂ()m leway, Madurai
Division, Madurai, who has:passediih -order dated 07.08. ’70]4 to the 2nd
respondent. Directions of the QénL /\clnvtileCAle,lr/a /nbuna Mudras
Bench (¢ consider the casel Lofithei2nd rf,s[ n,d_ent for,;employment
assistance on compasetonnle,qrqundj " amj,oﬂel(ff';hé {5 other than
those posts which | full uudet»'sa[ﬂ oﬁ" ubjedtizto the 2nd
respondenl satisfying the: other seriler z,prcsérzb ,
appotntiment shall be' complzc d wztun '75 daﬁ /rom. tcbr.lay h@ only reason
for rejection is medical fines$: ‘The; responclenl hasmot been {found unfit in
respect ¢f any other mlena It is: made clegir: 'éhaL the it petitioners
should nut fish out new reasons for reje c"lon una si":é ly .comply with the
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‘directions, 1 ’egardnu/ the el azbzlny cnleua piescrr 7edf =compasszonate
appountment and dueclgd to Lomplyrwz th the ordez\_'of th fnbunul within
the time stipulated (0’ avoid Juﬂluz; htzqamon Lcamed counse for the
appellant is direcl ted to ‘<ommum<‘at<> thé. orderi’of " thls court to the
petitioners loday nself. Post on: J0.11.2015, for rcportmg compllance

Consequently, t the cwmected M P. s c(o >ed f\'o (osl

ot

)tm a dCClSlOYl I(ﬂdelC( by the

I, Counsel for the applicam also uh(cl u}

' Bangalore Bench of this Tribuna[ m OA 1690/1 5 on 20 4 16 ini L1he light of t}

decision of Ilon blc ngh Court at’ Madras supra. " I

l

5.| On 8.1.16 the Rai]v.'uy Board issued an oxdcr on “Fitness of candidates

including cases of compassmnate £

round appomtmcnts, PWD (non-

ete. fotmd dmbottc in ﬁrat medncal exammatlon

gazetted) & land losers
gl

o
T{’IC relevant extracts of the umular \\ould bc as'u 1clc:1 RS

“In the recent plas‘t it was observcd that -ini-a: number of cases,
especially in cases of lcom/)asslona e ground 'appomtment Hon'ble Courls
have ordered that tne candidales suffering from.. IDiabetes Mellitus are {o
be taken in Railway Servite cven though they tvere declared unfit for
’ Railway services by the Competent Medical Authorities. ' The Hon’ble
Courts in their various judgments have held that Diabetic Mellitus is not a

T disease. Keeping in view the persistent obse; vations commg from Hon bte
' ' llee was consu tuted to e,\amme the issue”

Courts, « (liree meniber’ comuni
. "
The Conunittee has re(o:runund(' the’ o lowmg ;mrametei foz diagnosing

! Diabetes Mellitus and deciding ()leL”f,Sb ¢ Ldulales ETEE
. g

‘ : li Fasting Plasma Glucose Level - Moxuhhan 0 cqual to 126mg/ dl.

Two-Hours Post-Prandial .
| Mowlh*m 1‘c ual Q
Plasma Glucosc Level S ¢ fhan o q a to 200me/ dl
3 Hb Al C ‘ . M(i}l'(:l fhan or!cqqal to 6.5%
. : i "‘,! ! :. :l:.:
XXX XXX Lo XXX
Purpose of re- e\amnmtzon w:ll he tl; ILOiouah chn'cal evaluation
" and investigation to mle out, anJ complzcauon oj Du"br)leg or mvoluemen of

any Lnd Organ. . -a

L Xxx XXX . e XX

End organ, the
' l!ll.

candidate will be declared “I'T" n\*( E v @NL O(? BELOM :
. AN ; }‘

i
1

Citing the aforesaid the ld. (,ounsel for thc apphc,mt woulq conte nd that

BN v x )

} | . If there 1s 10 cornplchuc)n “or znvoluez')pcntlo[
|
|

if the purposc ol re-exarmimation, as the (:irculm‘ cxphcmy nolds :out is to rule

! y .
. . H ;E .

out “any complication of Diabetes or mvolvfcm(:nlg, of any;erﬂd- organ" it was

1

incumbent upon the authoritics. to u)m(, 10 the: (oncluslon Ll'mL the type of

rc;ult m s‘uch COI'Hp]lCdLlOHS

i

diabetes the applicant wus suffcrih,'g-froml;wbl ld

I\ , ' i l' [ A l %. !
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i |hl(,h trcatment was arbitrary. :
Ld. Counsel for the respondents dlspcll(»:d:thc claum ljy submitting that
11 ) i i 'a
i . , , .
! benefit of Railway Board’s circular dated” 8 l 16 wcvs not avallablc to the
ze | e
i applicant since the circulur was not issued a lh ¢ matcnals hmc when he was
: AR N
' found unfit and it was not retrospective in nz.\turc. P | .
o L e .
8. In our considered orinion since the (‘n(umi.\\‘as 1sxued in view of several
— decisions ol Honble High Court which werce ullcady holding, thL ficld and in
- : - sy :
\. view of the facl that the circular supra was not made ex pr.essly prospective, the
: N A
; contention of the ld. (.:oun:-;cl about 1ts non- apphcablht} could not be
] .
‘ .“ " ' : . { “l "
v I concurred with. The manner in whnch a Crson sufferm from dlabctcs with no
“ f P é.
. 1 . .. H Gt d e .
|>| 1
e | alarming readingzs in his meclmal cer Uh(atcs and in. abscnce of any conclusion
i1t !
o : G b ;sﬂl' RIS EE R
| " about involvernent of any end oxg:m' Lhc marnner in- Wthh Lh@ apphcam has
L : . .
i . . . . .
: bu-;n denied “entry  could  neither bf) \mulmd nor cpmprchendcd or
1 ! | Co o S
0 i countenanced. . S b
(. | e N /
i ! ‘ . o . B t ‘
s i i

ektracted supra are as under :

i

involving any end organ and only then hc.(:oulé.l have bccn?,'deiclared unfit in C-1
i
or below denying him employment, and not oth “‘\Vl%(, i

6 It (‘ould bmnotlccd that the ¢ 11wlar supm plescnbed cerLam paramctcrs

R |
[ diabetes 'rncllilus m,ordc to dcudé Lhe ﬁtncss of the

i

for diagnosis <

application. The comparative paramclers, of he muucal xeports of Lhe applicant
as Annexurc A/ 10 reveal and Lht:épcri'nissiblc slcvclsaa\s jpcﬁr Rall\vay Circular
| ! L

T i'__f_\.ughcaﬁ—{' ' “‘«i;(';itrnissilal(:. levei
1 'Shigar (R) | 1128me% ¢ "Méi’é"man or equal to 126mg/ .
FCBS 1 176 mg/dl A M‘ore than o‘&" equal to 200mg/ dl.
Toaic T 7T T s6% v1cr£7Ga'ﬁ‘&'&ﬁ[;ﬂo“é”%%”’”—"

[t was argued that, apart fr>m the facL that Lh(. re 1dmg ol hstmg sugar

l

as 2 units more than the [)J(,b(‘llb(‘d llmnt thc‘ r(‘adm sl of FCB S and HbAIC
: 3
cre well within!the prcscribcd li_mits as;.p(:.l"RailwayB()ef{rd’s circular, yet the
| ; Lo
Lithorities concluded that the applicant was “overtly 'diabetic” and that “there

was a possibility of taking treatment for the same” (o clclny him emplovment,
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6 Do ,-;.b";.,_l‘
. Going by the true import ()f lec du 191()1» of MPackzyaI,‘w (SUPI a) the OA
[is disposcd of with a dix'ccli:mfupoh i.to,,flhc r_éépg)ndcnts"}t(') ?1‘(—:}»C()1’1Sid¢r the

, p SRR P
applicant for suitable appomlmw m Lhc l nl\mss \vhv, he 1) pc of dizbet
i

he is suffering from would not bc o bar n cﬂu xvc CIlb(hdI"C or hlb services.

I :
10.  No order is passed as 10 costs. S
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