CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

Coram : Hon’ble Ms. Bidisha Banerjee, Judicial Member o
Hon’ble Ms. Jaya Das Gupta, Administrative Member +

O ANo.453 OF 2014  Biswas Shaha Nawaz Haque, o
son of Abdus Sattar Biswas, aged about 31 years, tesiding at

vill.- Malichagarh, P. 0. Chanduriya, PS Chakdaha, Distls'ﬁ;'li\_lédia, PIN
741248, West Bengal. e

O A No. 454 OF 2014 Tanmay Shil, ‘
son of Harilal Shil, aged about 21 years, residing at'"}{‘\/ # Purba
Satberia, . P.0.Nagarukhra, P.S.-Haringhata,Distric‘t-l{Iad'.iéi,_, Pin
N0.741257, West Bengal, B

O A No. 455 OF 2014 Lakshmi Mondal,

Daughter of Sahadat Ali Mondal, aged about 31 years, residing at
Village ~ Rabindra Palli, P.0, Brahmapur, P. S. Bansdroni, Dist.-
Kolkata, PIN CODE 700096, West Bengal.

O A No.456 OF 2014  Arabinda Mondal, -
son of Madhusudan Mondal, aged about 23 years, r’esiding at
village--Chandan Dighi, P. 0. Moyna, P. S. Gazol, District-Malda,
PIN ~ 732124, ‘West Bengal. o

O ANo.457 OF 2014  Anjan Sikdar, o

son of Asit Sikdar, aged about 28 years, residing: at village-
Srikrishnapur, P. 0. - Bhagirathislipasram, P. S. Chakda'h‘a?, Dist. -
Nadia, PIN 741224, West Bengal. o

...... A’;p_plicant
Versus

1. Union of India,Through the General Manager,
Eastern Railway,Kolkata-700001. e

2. The Chairman, Railway Recruitment Cell, '56;:C: R.
Avenue, Kolkata-700012. :

3. The Assistant Personnel Ofﬁcer,Recruitmenttiéfa‘i‘!way
Recruitment Cell, 56, C. R. Avenue, Kolkata-700012,

... Respondents

For the applicant . Mr. A, Chakraborty, Counsel
: Mr. P. Bhowmick, Counsel

W\




For the respondents :Mr.P. K. Roy, Counsel
Mr. A. K. Guha, Counsel
Heard on : 08.02.2018 Orderon: V\hiline1§
ORDER i

Ms. Bidisha Banerje, Judicial Member

1. Since incidental issues have been raised identical facts aave been
pleaded, cause of action is identical and reliefs claimed are ld‘enucal the
5

OAs are taken up for analogous hearing with the consent of the part:es
- 2. For the sake brev:ty OA 454 of 2014 s delineated from tha r.e.st and

dealt with hereunder, ‘.

3. In OA No.454 of 2014 the applicant has sought for the followmg rehefs
1) An order do issye directing the respondent to grant appomtment ito
the applicant to the post of Group-D in Eastern Railway as he was

provisionally empanelled ang other provisionally empa;rffelle'd ‘were

granted appointment,

4. The admitted facts that could be culled out from the pleadings of _t,;ﬁe
parties O A No. 454 of 2014 are as under- IR

i
i

The applicant Tanmay Shil had responded to an émployment
Notification No. 0110, ussued by the RRC on 25.2.11 to fl” up various
categories of posts in Eastern Railway, Metro Ranlway and CLW The
applicant claimed hlmself as an UR (general category) candldate as

evident from the application form annexed to the Reply ﬂled by *the

Respondents. -




T ettt i o e e

His application was processed.  Admit cards were lssuedan ,,;__:e
applicant came out successful in wfitten test. He was ser-}.t?:f-or.;i);‘hys;iéal
efficiency test where he declared himself as an bBC wnth suépé‘riting
certificate, that he obtained after the cut of date for s‘Q‘b.mi:s:sion of
application form.

His case was further processed and he was declared as,';'p‘ﬁo}\'/ii?s»ionally
selected under UR catégory. |

Later on when it was detected at the stage of bio data ve-ni:%lici«a?ﬁlion for
appointment that he had applied as UR but later on depOS:ijted.;_.fiJiS‘OBC
certificate and therefore as on the date of making application r.he was

not certified as an OBC, his candidature was cancelled. Nevertheless, he

qualified under UR standards.

The Ld. Counsel for the applicant strenuously urged that e"ve._:n"yv'i,f such
certificate was supplied later on, the authorities were boun:d. to¢ accept
it in view of the law laid down in (RAM KUMAR GUROYA._'_\;‘/:SQ DELHI
SUBORDINATE SERVICES SELECTION BOARD AND ANOTHER), reported
in (2016) 1 Supreme Court Cases (L& S) 742 and (2016) 4‘S'§‘J;p.reme

Court Cases 754 extracts whereof run as under : , :?jfj

“2. The important question of law to be decided in these iéb’éj:ea/s is
whether a candidate who appears in an examination unde/f;f';i?h,fe 0BC

category and submits the certificate after the last date men‘tic@):ned in

the advertisement is eligible for selection to the post under tfae OBC

X

category or not?




*REXG, The necessary relevant facts required to apprec:/_'ate*‘Thye gi’:\;(al

legal contentions advanced on behalf of the parties are stﬁgtgd; in

hereunder: the respondent Delhi Subordinate Services Se{‘_é'@ﬁqﬁ‘ qujmrd

(hereinafter referred to as “the DSSB”) invited applications: for

to the post of Staff Nurse in the Department of Hea/tl?i‘fdhdf@Fénj";in

v
¢

ey ‘;,“}
Welfare, Government of NCT of Delhi by way of"v-vp-ub»l)';%hjipg

Advertisement No.09/2007 in the newspaper. The /,gs't.. d&"tév },bf
submission of the application fofm in the advertisement fortt’:‘:hé sai':di'p'os-t
was 21-1-2008.  The appellant submitted his application fofhm.fbefar:e*‘éhe
due datev and was subsequently issued the admit card to appear mthe
examination. - Having appeared in the examination, he Wasshort//sted
for selection.  However, his name did not dppear in th; f/na/ //stof
selected candidates.  On enquiry, he was informed by_ thej'v ‘offic'.ia/
concerned that he was not selected to the post for the reqson that he
had oapplied to submit OBC certificate. issued by the"dpprop‘rvi‘c‘?vté
aythority along with application form before the last date o‘f:subm;iéfsj'ién
of application form. i

¥REEXE.  The /earnéd Single Judge disposed of the writ \;betfv’tibih; wde
judgment and order dated 24-11-2010, placing re/ianbe - on | thé
judgment in Pushp‘a ;A}herein the controversy centred around the same
advertisement/notification }Ssued by the same respondent. fThe Leamgcj’
Single Judge observed .that the only "ground for de_clfhfiﬁg' the
applications filed by fhe appellants was that the OBC cert/fi‘c:'a{;j-“e-s.'vh_ad

been issued and submitted after the cut-off date and thjérle;fore‘_"fih.égj/

were not eligible for appointment to the post. The Learnedl_ﬁing/é Jc)d_’&;efa




case.  Consequently, the learned Single Judge disposed

' of the

petition and directed the respondent to reconsider the app/,.‘i?c‘,atibn afithe

appellant and the other aggrieved candidates agaifns-t",t?n?e 0B¢

Cox

category within a period of one month. ERREN .

***7

Aggrieved, the respondent DSSB  filed Letters Patent Appea/
No.562 of 2011 before the D/wsron Bench of Delhi H/gh Court The
High Court vide its judgment and order dated 24-1-2012 heila' thatthé\_>
appellant had applied for the OBC certificate ten days before the (:ut
off date, which was not the same as in Pushpa Case. ln.:Pusnpa_, the
application for the OBC certificate had been filed much befiorre»;‘the;*date
of advertisement, | ;?'1:‘1 B

i

i

It was observed that the advertisement in the present case was publ /shed
on 30-8-2007 and the last date of submission of the appl/cat/on forrn Was
21-1-2008 and the appellant herein applied for OBC certific‘ate on/y _'ten
days prior to the eut-off date and hence, no case for gr.a'nt.'of re.//'efv in
favour of the appellant was made out. The High Court, thas, "s'et asid’e' -the
order of the /earned S/ngle Judge and allowed the /etters patent appea/ '

f//ed by the respondent DSSSB.  Hence, the present appea/ _

***16) In Pushpa, re/evant paragraphs from Tej Pal Srngh have a/so

been extracted, which read thus (Pushpa Case, SCC On Line Del para 11 )

11 ‘15, The matter can be looked into from another

angle also. As per the advertisement dated 11-6-1999‘1fssae‘d bythe
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person is SC he is so by birth and not by acquisition of 'th«;.-;y, ( "1351

because of any other event happening at a later stage. A cfértifl;'cbte

issued by competent authority to this effect is only an affirmation of ﬁact

which is already in existence. The purpose of such certificate:is to endble

the authorities to bg/ieve in the assertion of the candidc%tej'{’ at
belongs to SC category and act thereon by giving the beneﬁ'tztos;/ch
candidate for his belonging to SC category. It is not that petlt'loners ;did |
not belong to SC category . Itis not that petitioners did not be/on\g to SC
category prior to 30-6-1998 or that acquired the status of being SC-.‘orf/y .on

the date of issuance of the certificate.  In view of this po;si‘téon,

necessitating upon a certificate dated prior to 30-6-1998 wou{”é?":bg.c;’/é?c;:r/y

arbitrary and it has no rationale objective sought to be achieved. :

18. Hon’ble Court also held that the Division Bench, fhu"s,-;e?rredL in
reversing the judgment and order passed by the Learned Sing?e Bench.
Hence, the impugned judgment and order passed by the Divisr"éh“Béncié in

Letters Patent Appeal No.562 of 2011 is not only errone'oi.{sf%_: ;b'gj,t ,dlsd

suffers from error in law as it has failed to follow the binding p/‘e eq{ent of

ie i
i !

the judgments of this Court in Indra Sawhney and Vd'ls'

Therefore, the impugned judgment and order passed bythe D/VII.SIOH ‘

Bench of the High Court is liable to be set aside and aEcordin'glyZSét :disride.-

T e e




. Ld. Counsel Mr. P. K. Roy would further contend that the .Recrwptment

certificate, obtained after out of date, at a later stage whlle.a’t the very
o i
U

onset he sought for consideration as an UR. He had thus not come W|th

v

clean hands and as such deserved rejection. Moreover, the deCision 'df
L

Pushpa (supra) in the cited decision referred to SC & ST \r\fherea)sz‘i present:

applicant claimed benefit as-an OBC. b

oW ":Z

.

I’
"".ft 'T'

notice did not permit furnishing of caste certificate after closmg date.

- l

and the authorities in accordance with the cOnditions stipulé’te‘d\_{“in?t-he

Recruitment notice were. authorised to reject application or- Eanc‘éi

appointment at any stage. In support Ld. Counsel would invite :{us;']to

paras 8.8 - 8.9 of the Notice of Annexure which is extracted . iverb‘at«m

!1!:1
)

|
|
herein below : S i

"8-8 ' .'“"

e P T R TR |

Lt
a) Caste certificate from competent authority for SC/Sf’é‘h‘d'Q%C

o
candidates in the prescribed format have to be produced as given in

Annexure | and Il respectively.

B | . P
. i -




8 A
be rejected unless proof of commun.ity in the prescribed;vfoﬁmét is
enclosed.

¢) Anysubsequent representation for change of commu ¥

not be entertained under any circumstances.

8.9Before applying to the post, the candidates should ensuré that fhé/;'s‘.,he

fulfils the eligibility and other criteria.  RRC-ER would be free to rejec‘t

any application not fulfilling the requisite criteria, at anystage o[f

recruitment, and if erroneously appointed, such candidates shali Ic;e ||ablé

summary termination of service without notice. : i {' '

They were required to declare as follows ( para 10.1.2 of 18%‘A:-Ta1;)i‘ |

10.12. Candidates are required to copy the folli‘J'Wi'ri'jé ;,ba:fé

. (Declaration), in his/her own handwriting, in the space’ .prq‘vi:ded.a;t
column No.20 in the Application Form- |

“I heraby declare that all the particglars given above by nhéli_a‘ne.';t'rué;

complete and correct to the best of my knowledge and belief':::_ié Iarh(awaire

that in the event of any information furnished by me IS fouhél
false/incorrect ~at any stage, my candi.dature/servi:c'e'ilf‘.w:'iil_ll" . bé

rejected/terminated summarily and | am also liable to crimivn‘al' 'géftifon. j :l

will abide by the instructions given in the notification”.

8. We heard the Ld. Counsels, considered. their rival cohrt'é‘r{tgiéiﬁnvénfc?
perused the materials on record. | | ;
Our Findings ’ . %

()  The applicant applied as an UR candidate. i l%
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(i) Since the applicant declared himself as ‘UR" in applicat‘ioﬁ:‘ﬁﬁr"

there was no occasion for the respondent to reject htsiapp

(iv)  An application not supportéd by caste certificate wafé,::liva\b’le-',tp; bé

‘ |
rejected summarily. . R
!

{(v) The petitioners before Hon’ble Apex Court, in the cited'd‘etcis"iOn, had
claimed their consideration as OBC. There is nothing on record to show

that they were allowed to change their category. Therefore the cit‘e&&;l
A {i
i ' g

decision lends no support to the present petitioner .

|
3

(vi)  Itis trite, axiomatic and settled law that OBC's have to'bedéclared

as such whereas SC, STs are as such by birth. (Kumari Madhri: Pati’s
case). Therefore as on the date of making application the a.p'pl'iéants did

not belong to OBC community.

(vii)  Having once obtained OBC Certificate the applicants w.erle:f_:;resqﬂfité

i
h .
; ;

L d i ‘ !

R : . [

avail benefits applicable to such classes but in subsequerit ;sel_ecti_or‘iw
process. : » 3,.

(viii) However, we noticed that the present applicant Tanflﬁéy Shil.

‘applied as UR candidate and got provisionally selected »as?;per UR
standards, as evident from the provisional empanelment: order.

Therefore, ought to be considered as UR candidate.

= eLzwE
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10 : ) 1 ’
(viii) Similarly, other applicants have been provisionally empanef‘l'l"“’ed-f;@;s

UR Candidates, which implies they qualified against UR.;sta'ridar%dsf |

9. In view of our findings, supra, we feel that the present applicant as well as
SEESRNE - S AR
gl

all other in the OAs, taken up analogously, would deserve considfé;‘r-agtif()';m-,éf‘_s- UR

\
K

if they have qualified against UR standards. ’-;:;s'} i,
. : " E._l- L}

. T TN !

’ . .Ei' ‘-’ L

10. Accordingly, we dispose of the O.As with a direction upon thé"uréesvp’iq;i)‘dém.s

to process the cases of all the applicants as UR candidates, pfovide:d"', they

have qualified as such. No costs.

Voo
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—— |
(Jaya Das Gupta (Bidisha Banerjee},
Member (A) , ' Meimbe{r?(ﬂ;) A
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