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No. O.A. 350/00089/2017 . Date of order: 6.9.2017
M.A. 350/00399/2017

Present: “Hon'ble Mr. Vishnu.Chandra Gupta, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

For the Applicant oo Mr. P.C. Das, Counsel
For the- Respo.ndents : Mr. S. Paul, Counsel

"ORDER (Oral)

Vishnu Chandra Gupta, Judicial Member:

The applicant has filed this Original Application challenging the
different stage of the departmental enquiry initiated against him starting
from serving the ch‘arges tiI'I.-th'e-su‘bmtssion-:Of‘the fenquiry report and also at’

'the fi nat ~stage when dtsmplmary authonty proceeded to conclude the

‘\:?*
enqunry m accordance wuth théCCS (CCA) Rutes
2. Dunng pendency of*tthls @‘ na l*‘Apphcatlon afi.interim apphcatlon,
. ;»\ “ -

-has been moved on&the ground that the d|SC|pl|nary authority was directed.
“by the Central Vlgllance G’onomts,slona.zto,faward major pehalty, hence this
advice means to interference in-the discretion of the disciplinary authority, .
which is a quasi judici.ai'l«.-a:dtho,r_ity. It was also con’tended that it was the
prerogative of the dtsciplinary adtho‘r'ity'e'i't’ﬁe'r to accept or reject the enquiry
report submitted to the disciplinary authority. No other agency can intervene
(.,t;and advige the disciplina’ry authority to act in a particular manner which is’.
hot in accofdance wnth the provisions of law. As such, the letter dated
27 2. 2017 advusmg the dlsc1phnary authorlty to award major penalty against
the applicant is bad in ,Iaw and the operation of the same may be stayed
‘and the same may also be set aside.
3. Replt/ hae .be'e‘n'file'd by the respondents stating therein that the.
consultat-ton of Central Vigilance Commission was mandatory in view of |
Para 3.6 (m) chapter X! and para 8.6, Chapter Xl of the: V|g||ance Manual

o/
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Vol. | and the advice tendered by the Central Vigilance Commission is of a
confidential nature meant to assist the disciplinary authority and should not

be shown to the concerned employee. However, in view of the judgement of

the Hon'ble Apex Court in State Bank of India v. D.C. Aggarwal & anr.

decided on 13.10.1992 (1993) 1 SCC 13 it was ordered that the advice
given: by the Central Vigilance Commissron must have been furnished to
the delinquent employee so that the delinquent employee may place the
' rcause before the departmental authority about the recommendation made
by the Centrai Vigilance Commrssron A circular has been issued by the
“Central Vigilance Commission on 28.9. 2000 wherein it was provrded that
the Central Vigrlance Commission advice is required at the two stage of an
enquiry. A f rst stage advrce lS obtained on. the investrgatron report before

issuance of charge sheet and the second stage advice is obtained either on

report of reply to the charge sheet,o o n;‘lreceipt' 'of the enquiry report. It is

the crrcular which prevrded that advrce ofeCentral Vrgilance Commrssron at
the second stage is necessary to be corn“rrnunicatedto the charged officer
before taking a-tinal decision by the disciplinary authority on the basis of
nenquiry report submitted by the enquiry Officer. On the basis of that cirei..ilar
it was also contended that in view of the posrtion emerged out on the basis
of Judgment of the Hon'ble Apex Court Para 3. 6 (iii), chapterXi and para 8.6,
Chapter Xll-of the Vigrlance Manual, Vol. | and Para 2 of the Commrssron S
letter dated 28 8 2013 stood deleted and in pursuance of that circular a
copy of the advice of the CVC was furnished to the applicant, which has
been acknowledged in his M.A. He also acknowledged that he filed the
reply thereafter to the disciplinary authority, which is pending disposal but
could not be disposed of due to interim order operating in this matter.

4, To appreciate the facts it will be appropriate that the letter, which’has

&7
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been acknowledged by the applicant and s of date 27.2.2017 is virtually the
advice of CVC, Wthh has been communrcated to the dlSCllenary authority

and is extracte'd hereinbelow for ready reference:-

"C. No: 49/EZU(SSAVIGI2016/149  Dated: 27.02.2017

To :
The Commissioner
Customs, Central Excise & Service Tax
Siliguri Commissionerate
C.R. Building, Haren Mukherjee Road
Hakimpura, Siliguri — 734001.
Madam, . :
Sub: - 2" Stage advice in the case of Shri Anil Bhaskar,
Inspector — Reg | |
Please refer to your office letter C. No. Il (10)
a/OBNlG/SLG/COMM/l3/2745(0) dated 22.02.2016 and letter of even
no. 1392 (c) dated: 30 12. 2016 on the above subject
. in this regard ‘this’ 18 to, lnform that the Competent Authorlty, in
' '}fagreement with the recommendatlons ofithe Dlsmplrnary Authority vide
the letters mentrone”d above,g,hasaadvrsed for imposition of. major:
~penalty against’ Shn Anil Bhaskar Inspector Accordingly, necessary
jaction may be taken at your-end and report.of action taken may please
1 forwarded to dhis «@rtce atthe \earltest )
This issues with the: app,rc,val of-ADG (Vig), EZU, Kolkata.
Yours faithfully

(K RAMAMURTHY)

Additional Commissioner (Vig) -

DGoV, EZU, Kolkata”

5. As a compliance of-circular.issued by CVC has'been ensured by the

disciplinary authority, therefore, wé are also extracting the circular dated -

28.9.2000, which reads as under:-

No.99/VGL/66
Government of India
Central Vlgllance Commission

Satarka Bhavan, Block ‘A
GPO Complex, INA
New Delhi-110023

Dated the 28™ September 2000

To. L N '

All Ch'lef Vig’ilance Officers of Ministries / Departments ot

~ Government . of India/Nationalised  Banks  /PSUs/
Autonom0us Bodies, Societies etc. - )

~

Subject - Consultatlon with the CVC - Makmq avallable a cpv of
the CVCs advice to the concerned employee

%

he)
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Sir,

Para 3.6 (iii), chapter X| and para 8.6, Chapter Xl!.of the Vigilance
Manual, Vol. I, provide that the advice tendered by the Central
Vigilance Commission is of a confidential nature meant to assist the
disciplinary authority and should not be shown to the concérned
employee. It also mentions that the Central Vigilance Commission
tenders its advice in confidence and its advice is: privileged
communication and therefore, no reference to the advice tendered
by the Commission should be made in any formal order.

2. The Commission has reviewed the above instructions in view
of its policy that there should be transparency in all matters, as far
as possible. " The Commission has observed that the Hon'ble
Supreme Court had helda view in the case - State Bank of India Vs.
D.C Aggarwal and Another [Date of Judgment : 13.10.1992] - that
non-supply of CVC's instructions, which was prepared behind the

" back of respondent without his partlcrpatron and one does not know
on what: material; which was not only sent to the disciplinary

. authorrty but ‘was -examined and relied, was certainly violative of

, ,:procedural safeguard and contrary to fair and just inquiry. Further,
the Hon'ble High Court: of Karnataka-at Bangalore, in writ Petition
No. 6558/93, has. also: obsérved that if a copy-of the report (CVC’s
advice) was furnishedto the: delrnquent officer, he would have been
in a position to. demonstrate before the disciplinary authority either
to drop the proceedrngs or.fo 'mpose lesser punishment instead of
following blmdly thetdwectronj he CVC s report.

3. The Commrssron sat present is belng consulted at two stages in
drscrphnary proceedmgs i.e first stage advice is obtained on the
investigation. report before issuie of the charge sheet, and second
stage advice is obtained either on receipt of reply to the charge
sheét or on receipt of inquiry report. It, however, does not seem
necessary to call for.the representation of the concerned employee
~on the first stage advice as.the :concerned employee, in any case,
.gets an opportunity to represent against the. proposal for initiation of
'-departmental proceedings against him. Therefore, a copy of the
‘Commission’s first stage advice may be made available to the
concerned employee along with a copy of the charge sheet served
upon him, for his information. However, when the CVC'’s second
stage advrce is obtained, a copy thereof may be made available to
the concerned employee, along with the 10’s report, to give him an
opportunity to make representation against 10’s findings and the
CVC's advice; if he deslres to do so.

4. In view of the position stated above, para 3.6 (iii), Chapter XI
and para 8.6, Chapter XIl of the Vigilance manual, Vol. I, and also
para 2 of the Commission’s letter No. 6/3/73-R dated 20.08.1973
may.be treated as deleted.

5. Para 12.4.4 of Special Chapter on Vigilance Management in
Public Sector Banks and para 22.6.4 of the Special Chapter
Management in Public Sector Enterprise envisage that the inquiring
authorities, including the CDIs borne on the strength of the
Commrssron would submit their reports to the disciplinary authority

(3P
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who would then forwardthe 10’s reports, along with its own tentative
views to the Commission for its second stage advice. The existing
procedure in this regard- may. broadly continue. -~ The disciplinary
authority, may_-afterl-eXa'miﬁation of the inquiry report, communicate

 its tentative’ views to the Commission. Thé Commission would
thereafter cdf_nmdnicate its advice. This, alongwith the disciplinary
authority’s views, may ‘be made available to the concerned

- employee, ‘On receiving his representation, if any, the disciplinary
authority may impose a penalty " in accordance with.  the -
Commission’s advice or if it feels that the employee’s representation
warrants consideration, forward the same, along with the records of
the case, to the Commission for its reconsideration.

6. Thus, if on the receipt of the employee’s representation, the
concerned administrative authority proposed to accept the CVC’s -
advice, it may issue -the orders accordingly.  But if the
administrative authority comes to the conclusion that the
representation of the concerned employee necessitates
reconsideration of the Commission’s advice, the matter would be
referred to the Commission.

- Yours faithfully,

- (kLAHUIA)
 Officer on Special Duty’

6. The reply; which the-applicatithias filed after récaipt of the aforesaid
o I‘étiéf is also filed bythe applicant along With Miscellaneous Application is
‘also extracted ﬁérei_hbé’lbw:-“
The Commissioner & Disciplinary Authority
Custonis, Central Excise & Service Tax:
Siliguri. Commissionerate )

:‘ﬁeSpeCtgg Madam

Subject :- Disciplinary Proceedings under Rule 14 of the CCS (CCA)
Rules, 1965, in respect of Memorandum of charge issued vide C.No
1(10) a/O7/VIG/SLG/COMM/2012/1207(0) dated 19.11.2014

. against Shri Anil Bhaskar, Inspector communication of 2™ stage
advice- reg. - '

Kindly refer to  your letter C.No f(10)
a/O7NIG/SLG/COMM/2012/1207/234(C) dated 14.03.2017 on the
-above mentioried subject. ~

In this regard, | like to submit that recommendation ‘6f Additional
Commissioner (vig) DGoV, EZU, Kolkata for ‘imposition of: major
penalty for loss of an LCD TV valued only Rupees 10,000/ only is
ilegal LCD TV was stolen during " the ‘period 10:02.2012 t6
©24.02.2012 when your officer was prevented from official duty in
the godown and when working operation in..my godown was

s
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suspended by the secretary of West Bengal Warehousing
Corporatron Kolkata

"'Therefore there is: Nil (Zero) loss of Govt Property in my godown
. during my éntire duty period. In fact.! prevented the loss of Govt.

property.

Recommendatrons of Addltlonal Commissioner (Vig) DGoV, EZU,
KOLKATA for imposing major penalty for Nil, loss of Govt. property
is- rllegal and challengeable in the Court '

At present, | have challenged the flrst stage advice of
ADG(Vig),DGoV, EZU, Kolkata in the CAT, Eastern, Zonal Branch
vide case no. 350 of 2017 in the matter Anil Bhaskar Vs Union of

India.
Yours faithfully, |
(Anil Bhaskar)
S Inspector
\%‘;“‘u‘”" “ Hdaqrs. Computer Cell”
A copy.of whlchlhas beeniﬂledito”daysby the respon‘dents.
"'o,,“ \ ‘: 2 : I & m

7. The fact of grvrng reply has notfb‘éentdemed by the Ld. Counsel for

| :‘the appllcant Rejomder caffldavrtf'h‘ S 0‘~been frled agarnst the objectron

filed by the respondents Therearlrer stages of enqurry were challenged on
the basis of matenals placedaontthe reJornder affidavit.
8. We have heard the Ld Counsel for the parties and we are of 'the
view that the interim applicatlon_,s__ahs ‘men‘txand is, accordingly, liable to be
drsmrssed for the reasons assigned below:-
() Itis not the CVC who advised the drscrplrnary authority to
impose major penalty but it was the opinion of the disciplinary authority,
which has been concurred with by the CVC. | |
(i) - The enquiry initiated against the applicant was under Rule 14 of
CCS (CCA) Rules which was initiated in anticipation of awarding a
major penalty |
(iiiy That the drscrplrnary authorrty after cOncurring with the opiniOn

expressed by the enqurry offrcer decrded to impose major penalty and

s
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for which the applicant was given an opportunity to show-cause before

| awardlng any penalty in the ‘matter.

9. As the matter is under consrderatron before the dnscrplrnary author'ity

and the drscrpllnary authonty has to take a decrsron in accordance with law.

The Trlbunal cannot record |ts own ﬁndlngs in- such a srtuatlon nor can give

: an"yi‘ _drrectron to the drscrpllnary authorrty because the dlsmplmary authonty

is fully competent to act according to hlS own wisdom. At the same time it

would be necessary to mention here that the 'disCiplinary authority is not

| ‘b‘dund b'y the 'ad\‘nce grven by the CVC as held by the Hon'ble Apex Courtin

the case of State Bank of India v. D.C.,A‘g’garwal & anr. (supra).

10. As stated earher the advice of CVC is only an advice to the

disciplinary authonty is ”n"ot at a\l«brndrng upon the drscnpllnary authority and
f
it does not reflect from the present rcase that CVC .has not issued any

direction to the drscrphnary authonty-@to' act in a partrcular manner, as is
evrdent from the advrce grven by the«CVC

-ekz; ,,‘5 ﬁ&‘ .
11. - Sofar as the merrt of the case is concerned we are of the firm view

that we cannot consrder the case on ment at this stage and. express any

opinion on ment because the fi nal demsuon "has to be taken by the

. disciplinary authority.

12. Accordrngly, the |nterrm applrcatron is drsmrssed
1.3. The interim order granted on 1272017 is hereby vacated The
disciplinary authority_is directed to proceed in accordance with Ia‘w to
conclude the e_nquir’y expeditiou'sly.

b

I

!
/v

(Dr. Nandita Chatterjee) h
Administrative Member ' |C|a| Member

SP
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