
1 LIBRAWf! :  
CENTRAL ADMINISTRATIVE TRIBUNAL 

CALUTFA BENCH 

No. 10A 350/00255/2015 

preknt: 	Hon'ble Ms. Bidisha Banerjee, Judicial Member 

EHARAT PRASAt) YADAVA 

V 

UNION OF INDIA & ORS. 

'or the applicant 
	 Ms. M.Roy, counsel 

Fo the respondents 	 •3.L,GangOpadhyaY, counsel 

Or eron.: 

ORDER 

This matter is taken up in the Single Bench in terms of Appendix VIII of 

Ri.le 154 of CAT Rules of Practice, as no complicated question of law is 

iri olved, and with the conserit of both sides. 

This application has been filedseeking inter alia the following reliefs: 

"An order directing the respondents to release and/or to pay the 

	

amount of Rs.2,60,000/- which was withheld from the gratuity amount 	j. 

of the applicant, without any delay, along with interest thereon." 

The facts in a nutshell would be that the applicant was appointed as _;• 

Piiar Teacher in 189 in a school under the respondent authorities at 7 .  

Ràdhanagar where he was also allotted a quarter. The school got closed due to 

S 	rin-availabilitY of students. Due to closure of the school the applicant got 

tansferred to Adra Girls Higher Secondary School o1O.7.O2 and retired upon 
i  

a.taining: the age of superannuation on 31.8.12. After his transfer the applicant 

s ught for reteiition of the quarter at Radhanagar. The authorities never 

r jetted the prayer but went on deducting normal rent from his salary for 

occupying the said quarter. After retirement the applicant found that a sum of 

.s.2,6O,OOO/- was deducted from his gratuity on account of damage rent for 

occupying the quarter from 30.7.02 to 31.8.12. Hence the present OA. 

4. 	The questions that fell for consideration in this OA are - 

H 
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i) 

	

	

d be deducted from the payable DCRG of 

Whether damage rent coul  

the pensione1 
Whether a pensioner could be saddled with the recOve from the 

DCRG? 

it has been submitted that dh
aflagar is 

a quarter surplus area and 

5. 

 therfOre there was O 

impedimt in 0sideg his prayer for retentiOfl and 

havi allowed him to retain the quarter withOUt evictiOfl notice the authorities 

imp iedly regularised the quarter in his favour. The authorities have failed to 

the authorities had cancelled the 

prO4UC any order 	
onstrating that 

quarter at 	
ha

nagar allotted to the applicant after he was transferred out of 

ha
nagar and as such the plea of the respondents that he was in 

not be countenanced 

unuth0n1sed occuPatiOfl of the quarter in question can  

Ad ittedly, neither any eviction 
proceethngs were initiated against the 

ap licant nor assessment of d
amage rent made by Estate Officers. Th O the 

erefore 

imliedlY the respondents allowed the applic 
ant to occupy the quarter. 

cotra the respondents never suffered any financial loss because all along 

th y deducted normal rent fro the appliCaflt for 
0ccupyiflg the quarter. 

6. 	In Rashi!a Ram -VS. UOI & Ors. 1(1989) 10 ATC 7371 
a Eull Bench of 

the Tribunal ex
plaining the scope of seiCe matter held that 

"in order to have harmonious 	
sectiOfl 33 of 

interpretation between 

the Administrative Tribunals Act and 
	

d 

secüon 51 of the P.P. Act, it would 

be proper that 	
a person is aggrieve 	

gainst an order of 
when 

cancellation by the administrative authorities, he can approach the 
Tribunal at that stage if he is aggrieved by such orders after rnaking 
neceSSa representations to the P.P. Act. it would be proper for the 

aggrieved e
p1oyee to contest his case before the Estate Officer and may have been passed by the 

approach the Tribunal only after final orders  
Estate Officer under the P.P. Act." 

The Hofl'ble Apex Court did not approve of the aforesaid view of the 

'fibunal. in TJOI & Ors. 
-vs- Rashila Ram 12002 SCC (L&S) 

101 6J the 

onle Apex Court categoriCallY held that the matter is not a seice matter 

nd the Tribunalid have ave no jurisdiction to interfere1 The words of the 

7onJe Apex Court 	as under 

there The bli Pre • 
after r lses / 

jerpe& to( Vli01 QtT? 
.,  

fr 	°' 4cty 
'72ed 

I4 
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VI- 

provisiOn, it must be held that the premises was a public premises, as 
defined under the said Act, and- the. ocçupãts thust be held unauthorized 
oCcupants ade fined in the said Act Once a government servant is held to 
be in occyApat ion of a public premise as an unauthorised occupant within 
the meaning of the Eviction Act, and appropriate order passed thereunder, 
the rem&jJo such ocpant, lies, as provided under the said Act. By no 
stretch of i:nagin.ätion the expression 'arty other matter' in section 3(q)(v) of 
the Administrative Tribunals Act would confer jurisdiction on the Tribunal 
to go into the legality of the order passed by the competent authority under 
the prOvisiOns of the Public Premises (eviction of Unauthorized Occupants) 
Act 1971. In this view of the matter the impugned assumption of 

jurisdiCtion by the 'tribunal Over an order passed by the competent 
I authority under the Eviction Act must be held tO be invalid and without 

jurisdiction. 

When provisions of. the Public Premises (Eviction of Unauthorized 

Occj1arits) Act 1971 was available for eviction of unauthorised occupants and 

assessment of damages for their unauthorised occupation, deduction of a hefty 

um from DCRG without taking recourse to the Act, was highly improper. No 

materials suggest that the sum was assessed by a competent authority in 

tcms of the Act, and in accordancC with law. No departmental proceedings 

wer initiated either. 

8. 	Since no appropriate proceedings were ever initiated for eviction and 

as;ssment or misconduct, the applicant was deprived of his right to assail 

ii 	rn'pedins. which was aiñ contrai' to law. Such outright deduction 
0 	 - 

from payable graLufty of a petsiOner was therefore improper. 

Here it would be useful to quote the decision of Hon'ble Apex Court in 

( r,L-tiñn !nir Tnpr1tu & Ors. -vs- Dr. Shitla Prasc4 Nagendra, Civil -. - - -o -- 	- - - 

Apca1 NO. 1874/99 deCisiOn rendered On 7.8,01,etraCted infra: 

"As noticed earlier, the case of the contetirwi restgrideñt in thiscase 
is that the_tu'iwersitu authOrtties regularhi acceted the rent at normal 
rates eveL1'nOnth frgm the petitioner till the quarters was vated and 
that in spite Of request made for the allotment of the said quarters in 

favour of the son of the respOt:tdertt, who is in the service of the university, 

no decision seem to have been take-n artdottmuniCated though it is now 
1. 

laimèd in the Oourt procee4ings 'that he.. is not. entitled to this type of 
accommodation. Further, the facts disclosed such as the resolutions of the 
university te'olvtng to waive penal rent from all Teachers as well as that 
of the Executwe Council dated 1.8.7.199,4J.  and the actual such waiver 

made in the case of several otherS. p&nnot e asily ignored. The lethargj 
+l.., 	trih 	in!-",it tt-ikino diu action acco.rding to law _tQ 

- - 	 -- 

or fjliaIlIjLOr 4termin te 
pgr shOuçç4SQ notic&OLa'tY opp,oytity to 

- 	.L,,..# 	 11w rIniM for 



cerWirl suhseqUfit orders incr
- .sirLg thé rates of pertw 

applicability of whith to the respondent-it5elf 	
again setouSlY disputed 

e held  to be 
and to some extent justifiably to the 

Ai0v11PtJ .timS or claltTk 

aqain$t.the 	fUL(4L 

jkjAuestioriabl .td the respQrtdeke0rc_ 	The claims 

of the univeisity cartnot be said to: be in respect of an admitted or conceded 
claim or surri due. TherefOre,' we are. of the view, that no infirmity or 
illegality could be said to be vitiated, the order, under challenge in this 
appeal, to call for our interference, apart fro the further reason that the 
disbursements have already been said to have been made in this case as 

per the decision of the High 

The appeal fails arid, therefO shall stand dismissed. No costs. We 
make it clear that this shall riot hate the .effrct of foreclosing the rights of 
the university, if any, if the appellnt chose to workout the same, as is 

permissible in law." 

(emphasis Supplied) 

9. 	
In the present case it could be doted ha the respondents all along 

deducted norrhal rent frOrift the applicat 
r .Ocupyflg the.qarter in question. 

I' 

'llerefore they Sitlleid 
no loss SuddthlY 4fer retirtment -the mployee they 

'4 

dc ductcd Rs 2,60,000/- from the:.,pble rtuty without any proceedings for 

e 	
t, therefore the ratio o iction, assessment or misconduc 	 Sitla Prãsad supra 

would apply on all Iburs to the prest faCai: mrix. 	
; 

i. 

	

	
That apart, in regard to recover' frorn. payable gratiity of a pensioner, in 

a recent decision in state of Puftiab & Ors.. -vs- Rafiq Masih (White Washer) 

on'ble Ap qourt has held as und'r 
hR 2015 SC 6961, ii 	

: 

"It is not possible to postulate all. ituation5 of hardship, which 
would govern employees on the issue of recovery, where payments 
have mistakenly been made- by tle. emplOyr, in. excess of their 
entitlement Be that as it may, based on the decisions referred to 
hereinabove, we may, as a reddy reference, suthfnanSe the 
following few situatiorS, - -whereirl eçOverie$ by the employers, 
would be impermisSibleifl law: 
(ii) 	

Recovery from employees belonging to Class LU and Class IV 
service.( or Group 'C' and Group 'D service). 
i?ecovery from etirea empi es,Or employees wi_1Q 

within brig, ueãr, of the orde oçp4c• 
Recovery from employees) when the excess payment has been 
made for a period in excess of five years, before the order of 

recoveii is issued. 	•' -- 	L. 	- 

Recovery in cases where an-. employee - has wrongfully been 
i c-'qtureci to discharge duties of a higher post, and has been 
paid accordingly, everi though he should have rightfully been 
iequired to work against an iniferiorp65t 



(v) 	In any other case, where te:QOit arrives at me conctusiun, 

that recovery if made frorri the employee, would be iniquitous 

or harsh or arbitrary to such an extent, as would far outweigh 

(he equitable balance of the 	loyer emp's right to recover" 

11 

 

in view of theaforesaid legal backdrop where ratio of.  Sitla Prasad (supra) 

would apply, in In\ considered opinion iecovcty of an amount of Rs 2,60,000/- 

from the gratuily amouni arbitrarily which would also be unduly harsh and 

ifli uitous, and hence impermissible. 

1• 	Accordingly I would allow the OA with a direction upon the authorities to 

rerund the recovered amOut with ihterest.@ 8% pr annum, with liberty to act 

incOrdance with law. No costs, 

in 


