DISTRICE, 3 DARJEELING

e

IN THE CENTRAL _ADMINISTRATIV.E}, IRIBIJNAL

KOLKAT A BENCH

M

Laixm\JVO QM@ 3

ML

Original Application No.;n \<98 of 2Olvo
Name of the Applicant In_the matterfof : v
with Address. ' Srl Ram Nath Ranhar,v !

Son of Late Ram Khelawan Rajbhar,
H/O Anand Barlk Road No.3 of
Ramkrishna Colony, Fost: Offlce
Pradhannagar, Police Station-hatlgara,"

District Dargeellng,P;n- 734 003.

, Name of the Respondents 1, Union of Indla, Service
) B
1 with Address. - through the under Secretary,
4 Ministry of~Communlcat10n and
;j Information%?echnology; Department
o of Telecommunication, 2, Ashoka |
35 Road,'Sanchaf Bhawan, New Delhi-lfo 0¢
Q 2, The Chairman and Managing Director
%} Bharat Sanchar Nigam Limited, (A
%% ) Government=of India.Enterprise), 10 2~}
vt Statesman House, New Delhi, Pin-1l0 ol
. 3. Bharat Sanchar Nigsm Limited
( A Government of India Enterprises),
jff\, }{a/ }}L
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through the Chief General Manager,
Telecom, Bharat Sanchar Nigam LAmi1
West Bengal Circle, having his Off:
at 1, Council House Street, Kolkat

700 001

4, The Assistant General Manager (

West Béngal Cifcle, Bharat Sanchar

Nigam Limited, ( A Government of India

Enterprise), 1, Council House Stre

2nd Floor, Kolkata - 700 001 ;

5, The General Manager, Telecom,
Bharat Sanchar Nigam Limited

( A Government of India Enterprise

L od,

RE)

et,

s

Office at Sanchar Shikhar, Ashuteosh ,

Mukher jee Road, Post Office - Siliguri,

District : Darjeeling, Pin- 724 00

6. The'Assistant Generdl Manager
( P& A), Siliguri Telecom Distri
Bharat Sanchar Nigam Limited,'

( A Government of India Erterpris

(4]

Post Office and PoliceiSiaiibn -
'Siliguri, District- Darjeeling,
Pin - 734 001 |

1

ct,

e
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7o The'Subgnivisionaliﬁnginéer { D),
Office of.the;GMT Siliguri, Bharat
Séﬁéhér Nfé%ﬁ Limiféd,g( A vaernbent
of India Enfefbfise),.Office'of the
Telecom District Managér,'Siiiguri, _
Post Office and,Pélice?ﬁtation -
Siliguri, District - Darjeeling, |
“Pin - 734 001 ;

8+ The Chief Accounts bfficer,
( Internal Financial adviser ) A
Office of the G.M.'Télhcom;,Siliguri,
Ehaf at Sénchar Ni@atﬁ_ L‘iﬁiiféd,
(»A-Government of India Entefprise);
Post Office  and Poli&gvStétion -
$41iquri, District~ Darjeeling,
'Pin ~ 734 001,




m.a. 248.2013 with o0.a. 188 0f 2013

No. M.A. 350/00248/2013 Date of order: m‘go;\ 4|
0.A. 350/00188/2013: -

Present: Hon’ble Mr. S.K. Patthaik, Judicial Member
Hon'ble Dr. Nandita Chatterjee, Administrative Member

For the Applicant : Ms. R. Basu, Counsel
Mr. D.K. Mukherjee, Counsél

For the Respondehts ; Mr. M. Bhattacharjeé, Counsel
: Mr. T.K. Ghosh, Counsel

Dr. jNajnd'i.ta (& hatfvt‘e‘tjv\ee»,‘ Adimini_st_r,aﬁve Member:

Heard Ld. Gounsel or both sides
2 Thé‘abpii:c:avnt seeks for a direction 8 the respondent Nos. 4 & 5 to
regularize the service of the applicant in‘the post of Regu|af Mazdoor as Gr.
D staff on and from 31.3:1999 vvaIgﬁij“\}‘\}'ifﬁ-Te!easefbf arrear salary jand other
ancillary benefits thereof. D | |
3. " Admittedly, the appllcantwasengaged as a Part Time Casual - |
Labour in the then eranment'..;_cs'f'Télé;;é_,r‘ﬁxénﬁand from 15.4.1982, who has
not been regularized. 1?h“_é j’Déﬁ:p.ar‘tr‘.ir'ié[r:‘i'(éil Promotidn "Comm_ittee (DPC) had
recommethd his regularization as Regt‘jl‘ar Mazdbor.,(RM) in DPC meetiing
dated 15™ October, 1999. | |
4, | In order to decide why the applicant was not regularized despite the
recom'me'ndat.ion of the Departmental Promotion Committee,I it ?i-s necessary
to pér‘u_’se and examine lthe wrivtten-.reply filed by the respondents. The'
respondehis have c.:éteg'or‘ica'lly pleédéd that '.t‘he 'applic'ant’s case could not
be considered for such reqularization as no Police Verification (PVR) had
been recei\)ed by the department.
5. The respondents have further pleaded that although the apbliczant
waé declared fit for appointment as Regular Mazdoor on adhoc basis énd

on and from 15.10.1999, the applicant did not approach earlier against the

ot -
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alleged inaction on the part of the respondents autherities; rather just on his

verge of retirement, the applicant filed the said application on 25.3.2013
' praying vfor an order to treat him as a Regular Mazdoor on and from
15.10.1999, which is hopelessly barred by Itmitation. it'is also the case of
the respondents that the present O.A. is not maintainable on the ground of
- multiplicity of the prayers. |

6. The Ld. Counsel for the applicant has fairly admitted that his major
prayer is for regularization and other prayers are ancillary.

7. - Before de‘lv'ing into the merits ef the case it may be‘sta_ted at the
outset that the Tribunal does not act as policy making institution’ for the
Union ef tndia and cart exercise jUrisdieti"on? only when there is illegality or
where there is an mfractuon of -rules- and" procedures The present case
depends on the factual scenano The respondents in para 4 of their reply

have categorically stated that the;applt_cantwas not regularized as Regular

Mazdoor (RM)' as no PVR of the apblieant-have been received by the

department.

8. The respondents' have aise m Annexure *R-2" referred to a
notrflcatron of the Department of Telecommunlcatlon dated 23 12.1989,
whrch inter alra states that, * Casual Iabourers who acquire temporary

status under the scheme stated above will not however be brought on to the

permanent establishment unless they are selected through regular-

selection process for Group ‘D’ 'pos'ts."
9. tt is a well settled prmcrple of govermnance that regular incumbents
| are appornted only after completlon of requisite formalities, such as

availability of complete PVR and adherence to medical examination,

10. It is seen from Annexure “R-12" that the Office 0f District School '

Board, Darjeellng, vide their communication - dated- 15112002 has

fw
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enClosed the verification of C/As of Shri Ram Nath Rajbhar,son of Late
Ramkhelan Réjbhar. informing thereby that there are no records against the
subject with the giv_eh particu|ars, namely, study and date.of birth and the
VR could not be \\l/erified from the relevant school as thelsubject hame has
not been found in the school records. Two imvpor'tant dqpu-i’hents 'ahnéxed to
"R-2" reveal that while the Bharati Hindi Vidyalaya under the District School
Board,vDarj'eeling had certified in 1965 about one Ram Nath ‘Rajver as
having be_en'a student where the date of birth recorded in admission
records as 5.3.i953, another certificate dated _16.12.2000 from the same
- Bharati Hindi V_id’yalaYa, District .:' Darjeeling certifies that there is no record
o:f"‘Ram NathRanhar son of Late Ramkhelan Rajbhar as éver been
recorded in the said schbol. It is interesting to note that the apbncant had
not ;‘Jrves‘se"d '-th'e:matter of -amendment of records as maintained in the
school Cgrtificafe although ‘received m 1965 and placed to aufhorities as
prbof of age. | |
1. It is a matter of settled pfincib\e of Iaw that one’s idén'tity t%eeds to ‘b\o.
clearly -establi'shéd along with dét‘e. of birth as certified from the insﬁtution.
which has .re'c‘orded his ﬁame and date of birth accordingly. In the instant
case, t‘hé fhame “Rajbhar” does not match or tally with “Rajver”,' so the
identity of the incumbent itself is in questioh. Such ambig'uous idenfity does '
not lénd itself to a clear identification of'.the individual who is to be recruited
formé'Hy by the Government». In this context reliance is placed on Avtar
Singh v. Union of India & ors.l [SLP (C) 20525 of 20111 wheréin the Apex
Court has held 'aé follows:- ,
’ The Whole idea of verification of character and énteceden{s'is that
the person suitable for the post in question is appointed. itis one of the |
important criteria which is necessary to be fulfilied before appointment
is made. An incumbent should not have antecedents of such a nature
which may . ajudge him unsuitable for the post. The verification of

antecedents is necessary to find out fitness of incumbent. Information
given to the employer by a candidate as to conviction, - acquittal or

bt
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arrest, or pendency of a criminal case, whether before or after entering
into service must be true and there should be no suppression or false
mention of required information.”

Further, it has been has held in Allahabad High Court in Mohah Singh v.
U.P. Rajya Vidyut Utpadan Ltd. [Special Appeal (Defective) No. 1 of

2012] that:

il view of above, the law can be summarized that normally the date of
birth entered in the service book is sacrosanct and cannot be altered
or changed at the fag end of service or after long lapse of time.”

Again in Uma Devi's case (2006) 4 SCC 1, the Hon'ble Apex Court had
held that the Supreme Court and High Courts should not issue such
directions on public employment unless recruitment itself was made
regularly.
12. -Further it is not understood as to why déépite the recommendations
of the DPC made on 15.10.1999, the applicant approziched this Tribunal in
the form of an OA. ie. after the expiry of 14 years since the
recommendations of the DPC. | |
13.  In such premises, no fault can be "fqund‘_in the action of the
respondents in not regularizing the applicant as a Regular Mazdoor in the
department of Telecommunications. Furthermore, the O.A. is hopelessly
barred by limitation as the applicant had himself delayed in approaching the
appropriate forum for regularization of his services.
14. The M.A. seeking arraignment of the Secretary, Mihistry of
Communication & IT, Government of India is rejeded as becausé the

Department of Telecommunication is the primary respondent in the matter.

15.  Hence ordered. .
/A ,

(Dr. Nandita Chatferjee) (Sin. Pattnaik)

~ Administrative Member . Judicial Member
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