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ORDER

JUSTICE V.CGUPTA, JM:
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The Applicant has filed this Original Applica’rion' |

Under Section 19 of the Administrative Tribunals Act, 1985

~ seeking the following reliefs:

*.(a)  To quash the Memorandum being

' No. 26011/27/2011-IPS IT dated 9™ January, 2012
issued by the Under Secretary to the Government
of India, Ministry of Home Affairs;

(a-1) To call for the records of the case:‘j

(b) Award cost of the litigq’rioh and/or:

(¢) Pass any order. or orders, direction

and/or directions which this Hon'ble Tribunal m ay

deem fit and proper | the interest of justice.”

2 The brief facts of this case are that when the

Aviation Secrefary ‘under the Ministry of Civil Aviation,

" Government of India, on deputation basis, an FIR was lodged

against him, on 18" May, 2010, by the CBI, Mumbai vide RC No.

18 (A)/2010 under Prevention of Corruption Act alleging

therein that the Applicant had availed pre accommodation

provided by the airline operators during the official visit

whereby committed an offence ds against this FIR, Criminal
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Application No. 2796/2010 was filed by the -Applicant before
the Hon'ble High Court of Bombay and the Hon'ble High Court -
of Bombay vide order dated 18™ June, 2010 granted the stay |

on the FIR. Further, on 28™ J uly, 2010, the Hon'ble High Court

“of Bombay directed that no coercive action be taken against -

the Applicant. However, the CBI to investigate the matter but
charge sheet shall not be filed until further orders to be
passed by the Court. Before passing this order on 28_”1 July, .

2010, another FIR was filed and registered as RC No. 28

(A)/2010 on 27™ July, 2010 against the Applicant on the

allegation of possession of disproportionate asset by the
applicant to his known source of income. As against this FIR,
the dpplicant filed Criminal Applicﬁ‘ribn No. 4642/2010 before |
The. Hon'ble High Court of Bor.nbay in which vas an interim

measures, on 16™ December, 2010, direction was issued not to

arrest the applicant. However, liberty was also granted to the

CBI to carry out the investigation but the charge sheet shall
only be filed after taking leave of the Court. After conclusion
of investigation, the Ministry of Civil Aviation (in short ‘MCA") .

granted sanction to prosecute the Applicant in so far as first
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FIR is concerned. Thereafter, the CBI filed an,appiica‘rion
| befofe the Hon'ble High Court of Bombay; seeking néCessary
leave to fille the charge sheet but no such leave was granted on.
the ground that ‘rhé main applications are yet fo bé disposed of
and: further directed to list the main application for disposal
on pl?ior‘i‘ry basis. Simul‘raneously, in the second FIR af;rer
_investigation, the CBI obtained the pboéécu‘rion sanction to -
. prosecute the applicant on ’rhé basis of the charge sheet and,
thereafter, the CBI moved an application before the Hon'ble
Bombay High Court for grant of leave to file the charge sheet.
Thié time also similar ordér w@s passed for listing the matter -
for early disposal and did not grant any such leave to file the
| ;harge sheet. Since then what happened to the CAs which was
filed and alleged to have been pend'ing before the Hon'ble High
Court of Bombay has not been brought on record. It has simply |

" been averred that both the CAs are still pending before the .

o _, _Hon‘ble High Court of Bombay.

3. The Department also inTended to proceed against
- the Applicant departmentally and as such, Memo of Charge

dated 9™ January, 2012 was served upon the Applicant who
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received the same on 24.02.2012 wherein 10(ten) days time,
was granted to the Applicant to submit his reply, if any. On2™

March, 2012, the Applicant submitted his reply and also filed

this OA with the aforesaid prayer.

4 The Tribunal did not grant any interim protection of

staying the Departmental Proceedings as prayed for by the

- Applicant and liberty was granted fo the applicant to move the

Disciplinary Authority for staying of the Departmental

Proceedings by an order dated 12.4.2012. As against the said

order of this Tribunal, the Applicant filed WPCT No. 123/2012
before the Hon'ble High Court, Calcutta and vide order dated
11" June, 2012, the Honble High Court of Calcutta directed

the Applicant to make a represeh‘raﬁon to the competent

~ authority praying for stay of the departmental proceedings. In

pursuance of the said order of the Hon'ble High Court of

Calcutta, the Applicant submitted representation on 26™ June,

2012, The Weit Pefition was finlly disposed of on 18"

February, 2013 with direction to this Tribunal to decide the -

- question of stay of the disciplinary proceedings' as an interim

measure and on admission of this OA on the basis of the
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changed circumstances, during this period, the appl-i.cah’r was
also permitted to file supplemem‘m?y‘~ offidavit and this
Tribunal was directed to consider the question of admission of

this OA and the prayer for inferim relief as prayed for by the |

applicant. Thereafter, this Tribunal vide order dated

16.04.2013 considered and rejected the prayer for grant of

interim relief.

5 The Applicant filed another OA no. 622 of 2012

with regard to his promotion. As the said case has no bearing .

" to the present case, we refrain from dealing with the facts of

the said case in the present matter..

6. The Applicant filed another Writ Petition No. 189
of 2013 beforé the Hon'ble High Cour‘f of Calcutta which was
disposed of on 14.05.2013 directing the Respondents to decide

the representation dated o6™ June, 2012 made by the

N applicant for staying the departmental enqu‘iry till the evidence

" - is collected/recorded by the criminal court. It was further

directed that if any adverse order is passed on the

représenfa‘fion then the applicant would be af liberty fo
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challenged the said adverse order bef'ore"rhe Tribunal by

preferring a Miscellaneous Application.

7. In pursuance of the order of the Honble High
Court, the representation of the applicant was considered and
dusposed of on 03.07. 2014 declmmg to stay ’rhe dusaplmary ‘

proceedings. Thereafter, the applicant moved a miscellaneous

. application which was disposed of on 3.3.2016.

8. This OA was listed for orders on 01,06.2016 and
the learned counsel for the Respondents submitted that there
is no need to sﬁbmi‘r reply on behalf of the ReSpondenfs.
Consequently, the matter was posted for final hearing today.

9. Heard the learned counsel for both sides and

perused the records.

The learned Counsel for the Applicant fairly

conceded that the prayer of quashing the charge sheet cannot

- be ordered in the light of this case in view of settled legal -
o position and therefore he limits his argument in the change

circumstances for the relief of stay of departmental

proceedirigs. The court in such circumstances may grant the.

relief of sty of departmental proceedings.
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' 10. Tt has been contended by the I_earnedv counse! for -

‘the applicant that discloser of defence before the 10 in ’rhe

- disciplinary proceedings prior to culmination of the criminal

case, the inferest of the applicant will be highly jeopar‘dised to
his detriment and, ther'efor'e, the disci'plinary proceedings are

to be stayed till finalization of the criminal case. In this .

~ connection, the learned counsel for the apphcant has placed

reliance on the decision of the Hon'ble Apex Court in the case

of Cap‘f M.Paul An‘rhony vs Bharat Gold Mines Ltd and

* Another repor'ted in AIR 1999 SC 1416. The Ieamed counsel

for the applicant has also rehed upon another JudgmenT of the

Hon'ble High Court af Calcutta dated 26™ August, 2013 in WP~

No. 15194(W) of 2013 in the case of Sri Firoz Ahmed vs

" Union of India and Others. Relying upon para 18 of the said

judgment, it was submitted by the learned counsel for the
P

applicant that disclosure of defence in the diéciphncry

" . proceedings would necessarily prejudice the interest of the

Applicant in the criminal case.

11. * Inarecent decision rendered by the Hon'ble Apex |

Court, considering all earlier decisions on the subject, including
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the decision rendered in the case Capt. "M.Paul Anthony

(surpa), in the case of M/s. Stanzen Toyotefsu India P Ltd

~vs Girish V & Ors, (SLP ( €) Nos. 30371-20276 of 2012

disposed of on 215" January, 2014 has held that there could be

no legal bar for both the proceedings 1o 9o simultaneously and

every case has o be judged on his own facts and
circumstances. However, there is no absolute bar fthat
departmental proceedings ~ cannot be stayed. Only in.-

appropriate case of grave nature involving complicated question

of fact and law the Courts after considering the facts and

circumstances of the case can pass order staying depdr‘rmen?al
proceedings.

| 2. The learned counsel for the applicant also relied
upon another judgment of Th¢ Ho_n"ble Apex Court rendergd in
the case of State Bank of India and others vs R.B.Sharma,
| AfR 2004 SC 4144. In this case als:"v’rhe case of M.Paul

- Anthony (surpa) was considered. The Hon'ble Apex Court also

considered the three judge Bench decision of .T.he Hon'ble

~ Apex Court rendered in the case of Depot Manager, AP.

State Road Transport Corporation v. Mohd. Yousuf Miya




e —

4

| - 10

“and Ors, reported in 1997 (2) SCC 699 and also the decision

rendered in the cases of State of Rajasfhan v. B.K.

Meena (1996 (6) SCC 417) and ruled that there can be no

straightjacket formula as 1o in which case departmental

|
‘ proceedings are to be stayed.

13. Having considered all the decisions rendered by the
Hon'ble Apex and the Hon'ble High Court at Calcu’rv‘r‘a, it is

incumbent upon this Court To examine the peculiar facts and

circumstances of this case.

14, Tt is no doubt true that the charges which are
being faged by the Applicant in the Disciplinary Proceedings
“are identical fo the chargesllevelled against him in the Crimiﬁal

case. But only for the simple reason, the Departmental

proceedings cannot be stayed. This Court has to see 0S to

whether the charges are grave in nature involving complicated

. question of fact and law.

" 15. So far as the charges are concerned, it is no doubt

tpue that the charges are grave in nature affecting the whole

service career of the applicant, if found proved.
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We have now to see whé’rher Thére' is any
corpplica’red question of fact and law involved. The charges
against the applicant are mainly under the Prevention of
Corruption Act. The charge is that the applicant has availed 'of
the accommodation facility while -on four provided by the
aifline' opem’ror"s. The second charge is that the applicant
| poséassed the disproportionate assef 1o hié known source of
income. It is the case of the applicant that disclosure of
“defence in the disciplinary proceedings will prejqdice his

interest while defeﬁding his case in criminal case. |
16. The learned Counsel for the ap’p|ic§nf has ’rfied to
substantiate that staying in the accomrﬁoda‘rion brovfded by
the airline operators was by virtue of the authority given 10
: him by the concerned ministry. If it is so, it is open to the
applicant to disclose this fact not only before the 10 in the

V‘
Dyscuplinary Proceedings but also in the Cmmmcl Case. In view

. of ‘r_he above, the burden to establish this fact will be on the

e e

accused in the criminal case and upon the Charged Officer in

the Disciplinary Proceedings. Therefore, so far as the first .-

' charge is concerned we are of the flr'm view that disclosure of
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defence in such a situation shall not cause any prejudice to the
applicant in any manner during the course of prosecution in

criminal case.

17 So far as second charge is concerned, this charge is

relating fo disproportionate asset to the known source of his

income. In such type of cases, the burden lies on the accused
to substantiate in course of trial as to how the assets was
acquired are through his known source of income. This part of

defence is solely based on evidence to be given by the

applicant because the burden to prove would be on accused in

the criminal charge and CO in the disciplinary proceedings.

18. Apart from it, so far as the charge under

Prevention of Corruption Act are concerned, Section 20 of

Prevention of Corruption Act, 1988 is very important section

which needs to be taken into considera’rion. It reads as under:

e
“20. Presumption where public servant accepts
gratification other than legal remuneration.—

(1) Where, in any trial of an offence
" punishable under section 7 or section 11 or clause

(a) or clause (b) of sub-section (1) of
section 13 it is proved that an accused person
has accepted or obtained or has agreed to
‘accept or attempted to obtain for himself, or
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for any other person, any gratification (other
than legal remuneration) or any valuable thing
from any person, it shall be presumed, unless
the contrary is proved, that he accepted or
obtained or agreed to accept or attempted to.
obtain that gratification or that valuable
thing, as the case may be, as @ mofive or
reward such as is mentioned in section’7 or, as
the case may be, without consideration or for
a consideration which he knows to be |
inadequate. |

(2) Where in any trial of an offence
punishable under section 12 or under clause

(b) of section 14, it is proved that any

gratification (other than legal remuneration)
or any valuable thing has been given or
offered to be given or attempted to be given
by an accused person, it shall be presumed,
unless the contrary is proved, that he gave or
offered to give or attempted fo give that
gratification or that valuable thing, as the
case may be, as a motive or reward such as is
mentioned in section 7, or as the case may be,
without consideration or for a consideration
which he knows to bé inadequate.

(3) Notwithstanding anything contained
in sub-sections (1) and (2), the court may
decline to draw the presumption referred to
in either of the said sub-sections, if the
gratification or thing aforesaid is, in its
opinion, so trivial that no interference of
corruption may fairly be drawn.

19, The presumption under section 20 not only applies
i after a éharge is framed against the accused but also is

“applicable at the stage when the court is considering the

[ By
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question whether a charge should be framed or not As held in -

the case of R.S.Nayak v A.R. Antulay, AIR 1986 SC 2045.

20. Therefore, in view of the nature of accusation
levelled against the Applicant both in Criminal ds well as .-
Disciplinary Proceedings, we are of the view that disclosure of
defence in disciplinary proceedingé would not in any way
prejudice the interests of the applicant during the trial in
criminal case because the burden in such cases would be on.’rhe

accused to satisfy the court by adducing the evidence to rebut

~ the presumption.

21. In view of the above, we do not find any merit in

this OA which is accordingly dismissed by leaving the parties

to bear their own costs. C _ | 2
: , . N .
(Jaya Das Gupta) (Justice V.C.Gupta)

Member (Admn.) Member (Judl.)
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