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CENTRAL ADMINISTRATIVE TRIBUNAL:
. KOLKATA BENCH, KOLKATA

No. O.A. 213 of 2014 Date of order: Uf,( 0 holuur MG

w Present : Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

Sri Rabin Chandra Das,

(age : 52 years),

S/0 Baikuntha Nath Das,

Working as Mech./Fitter under the

Director incharge,

Regional Labour Institute,
- Kolkata,

Residing at 101/1 Subhasnagar Bye Lane,
- Via Sadhan Bhattacharyya Road,

Kolkata - 65.
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3. The Director General
D.G.F.AS.L.,
Sion, Mumbai - 22.

" 4. The Director Incharge
Regional Labour Institute,

Lake Town,
Kolkata - 700089.
ReSpondents
For the Applicant : Mr. N. Roy, Counsel
For the Respondents : Mr. B.P. Manna
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ORDER

Per Dr. Nandita Chatterjee, Administrative Member:

The applicant has come up in the fourth stage litigation in the instant
Origi'nal Application in which he seeks the following relief:-

“8.() To pass Order/Direction upon the respondent authorities to grant
L.D.C Pay Scale of Rs. 5500-9000/--to the applicant instead of Scale Rs.
4000-6000/- by treating the Post of the applicant as L.D.C. as per the
Judgement/ Order of the Hon'ble High Court at Punjab and Haryana at
- Chandigarh and also the Hon'ble Supreme Court passed in the case of
‘Rajpal —vs- Union of India & Ors.” by setting aside the Order dt.
07.3.2013." : ' :

2. The case of the applicant, in brief, is as follows:-
~ That, the applicant was appointed as Mechanist/Fitter by the respondents
in the pay scale of Rs. 3050-4500/- vid %der' dated 10.8.1983. Vide order dated

. E€0U0E
12.7.2000, he was granted Atli:e,@s_t fina pA-uﬁgﬁgatipn w.ef. 9.8.1999 in the

%

pay scale of Rs. 4000-@69@/-. Vid
lf " ‘

otk o ‘ateﬁ‘%._ \2008, he was granted
. HEE i ‘
the second ﬂnancialf‘ upgrada

. Toim. !

lon-imhe dpav schle o%? 4500-7000/- w.e.f.

ded, BpfOffice@rder dated 03.09.2008

holding that he was en‘titled/tpfﬁﬁandahg
' Y, ;\ 4,;\, .

o . \ 7 ! . "-’:&“ . ’
3200-4900/- and Rs. 4000(6'10,0@/- Jespectively ,g\nd”di'edmg the recovery of over
' \i\\‘\ ’ «"%")“Z?U '1",'{.‘1"\ 7 /

payments made, if any. \;\...// '

The applicant, approached the Tfibunal by filing O.A. No. 1629 of 2009. It

sfadationanly iff the pay scale of Rs.

was disposed of vide order dated 11.1.2010 (Annexure A) with the following

directions:- .

‘4. Considering the issue involved in this case, we are of the view that
justice would be met if a direction is given to the applicant to make
representation to the competent authority within a time frame. We
accordingly direct the applicant to make a representation to respondent
No. 2 within three weeks from today and on receipt of such representation
the said authority or any other competent authority shall consider and
dispose of the same within a time frame of six weeks thereafter. It is made
clear that the respondents, ‘while disposing of the same, shall give due
weightage to the decision as cited by the Ld. Counsel for the applicant.
However, by way of interim order, we further direct that no further recovery
will be made by the respondents from the salary of the applicant. The O.A.
is accordingly disposed of. In the circumstances, no order is passed as to

costs.” ‘
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That, pursuant to the said directions, ‘the applicant suvbmitted a
representation dated 25.1.2010 (Annexure A-1) indicating therein that he is an
educated [Tl pass skilled category staff and had rightly been granted ACPs as
the pbst of Fitter is én isolated post. A legal notice was élso sent on his behalf for

implementing the said decision of the Tribunal and also for taking into account

Athe decision of the Chandigarh Bench in O.A. No. 278-CH-2004 (Raj Pal v. Union

of India & others) as the orders in Raj Pal (supra) had been implemented. The
applicant was informed, however, that although recovery has been stopped, the
recovered amount cannot be refunded and that the judgment of the Chandigarh

Bench is not applicable in his case.

The applicant preferred another O.A. 2257/2010 against the said order

®

which was disposed of with ahd{%@ﬁgﬁ.ﬁ%tﬁa’%@?ﬁé‘ngﬂents to refer the matter to
‘ R ‘ LR N ‘
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),é%hgh}iodal department, which
. P
was required to examingﬂhe iSSUE {{[s)

.
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wnthahe Ministry of Finance.

1
equestof thjeggp}:plicant was regretted
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(Annexure R-3 to the: r;%e%l% P
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Thereafter, the -ap%‘p.Lj%c

;ﬂ v \:’b‘
0t'sought-forquashing 4 fhe order dated 8.8.2011
. S g TR S S
in O.A. No. 1206 of 2011 wvhgi\f:"haw:af'sud;ispios;effiyﬁyjztéh(the following directions:-

& 2

o

“14.  In view of the foregoing discussions, the impugned order cannot be
sustained. We quash the same and remit the matter back to the Secretary,
Labour and Employment who in consultation with the Secretary,
Department of Personnel & Training and Secretary, Department of

Expenditure, if need be, will pass a proper order within three months of the
- receipt of a copy of this order.

15.  The earlier directions regarding refund of the recovered amount are
quashed and shall also be re-considered.

16.  They can also examine if, after coming into force of the 6" CPC .
w.e.f. 1.1.2006, financial upgradations could have been given under the
ACP Scheme or under the MACP Scheme in the case of the applicant.”

In compliance with the same, the respondents issued a speaking order
dated 7.3.2013 (Annexure R-6 to the reply) which has been challenged by the
applicant in the instant Original Appl,icvation. :
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3. The respondents, per contra, have argued that as the applicant is holding
an isolated post i.e. a stand-alone post to which there is neither any feeder grade
nor promotional grade, the financial upgradations were given to him erroneously.
As the promotional hierarchy was refixed in revised pay scale of Rs. 3200-4900/-
from9.8.1999 and Rs 4000-6000/; from 10.8.2007 he was entitl}ed for immediate
next higher standard common pay scale as per the ACP Scheme. It was further
argued that the entry level qualification for the post of ‘Fitter’ in DGFASLI is
Class-VII Standard passed and certificate in the trade of Fitter from any
recognized institute }and not Madhyamik (SSC) passed as with the ‘Fitter cum

Mechanic Grade’ in the West BenQal Government (during the year 1979-81) as

mentioned by the applicant.
According to respondent% \clarutg"lgat}t N N % 10, lssued by DOPT enables
grant of financial upgradaftii‘bn %s@f Soniic:

lica Ele_to si p\lar posts in the same
((g‘ f .j kY

~.

Mlmstry/Department/Cadre to € ‘! ! Ldm'gﬂt solated‘ éfsts Similar posts in
S ) ;ﬂ"
, gtge;%(amme_@ \}\nth reference to the
b gl . ;
IR 4 e
posts carrying the samewscale of‘tpay saim*ext_{,a“;‘t&mum of“pay scale, comparable
T e %%fm’f‘rw “’/:M

X ol
dutles and level of respon3|b|ht|es attached t&tﬁe\pO’StS/} comparable, eligibility

e,
e,

the same mlnlstry/department

TP B /

condition for appomtment etc “The posts;of: the macmﬁfst/ﬂtter and LDC are not

»f’

e P

similar and hence are not comparatalew“Fulfllment of promotional norms
applicable to an LDC or grant of financial upgradation cannot be vinsisted upon for
grant of financial upgtadation to a machinist/fitter. The respondents further
contend that the case of the applicant is not a fit case for grant of ACP at par with
~ the LDC, as per Ministry’s order dated 7.3.2013 which wae‘issued in consultation
with DOP&T & DOE in compliance to directions in OA No. 1206 of 2011 and as
the competent authho'r'ity has clearly stated that the post of MachinieUFitter and
LDC are not similar and hence not comparable, fulfiilment of promotional norms
applicable to an LDC or grant of‘ financial upgtadation cannot be insisted upon by

the applicant for grant of financial upgradation to a Machinist/Fitter.
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ISSUE

The points of determination i.n the instant Original Application are:

“" () Whether the speaking order dated 7.3.2013 s liable to be quashed:
and | |

(i) ’Whetherv the applicant is entitled to the scale of Rs. 5500-9000/-
payable to LDCs by treating the post of the applicant as LDC as per
judgment/order of the Hon'ble High Court at Punjab & Haryana at

Chandigarh in Raj Pal (supra).

FINDINGS
7. The speaking crder (Annexure A-10 to the O.A.) is examined in detail and

the followmg are inferred therefromki i 158 ; ~{ F,

-

{(\ a"..‘fsa." 5
(@) The concerned MiniStry I 5”’”: ef Labour \,land Employment had
\h\ : A ,“' & ‘}15! *“ :
consulted the DOPT in %c;og ltW _the order& of the Tribunal who
_ e s.
had observed &that the %I,\/Iecﬁﬁ#‘_ f gan |soiated post and, in the
L e "ﬁ%:f/}‘ i ‘3»‘ \ ;A* ﬁ
absence of defmed hlerarchlcalfgrade,&sflnanmal dpgradatlons are to be
Ly et s

given in the standard/edmmon pay scale@s mdicated in Annexure |l of the

"

[ ZAWY S

0. M dated 9.8. 1999 AnnexurefA 4l of O M /d/gted 9.8.1999 is reproduced

g
- At

W

below:- ' Vmw =

* ~ STANDARD/COMMON PAY SCALES 4
~As per Part-A of the First Schedule Annexed to the Ministry of Finance
(Department of Expenditure) Gazette Notification dated September 30, 1997

[REFERENCE PARA | OF ANNEXURE | OF THIS OFFICE MEMORANDUM]

S. No. Revised pay scales (Rs.)
1. S1 | 2550-55-2660-60-3200
2. S-2 2610-60-3150-65-3540
3. S-3 | 2750-70-3800-75-4000
4. S-4 - 2750-70-3800-75-4400
5. S-5 3050-75-3950-80-4590 .
6. S-6 3200-85-4900
7. S-7 4000-100-6000
8. S8 | 4500-125-7000
9. - S9 - '5000-150-8000
~10. 810 | 5500-175-9000
| 1. | s12 '6500-200-10500
| 12, - S-13 " 7450-225-11500
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13. S-14 7500-250-12000
14, | S-15 - 8000-275-13500
15. S-19 10000-325-25200
16. ~ s-21 12000-375-26500
17. | S-23 12000-375-28000
| 18, | S-24 | 14300-400-18300

(b) Clarification No. 10 issued by DOP&T enables grant of financial

upgradation as applicable to similar posts “in Ministries/Department/Cadre
~ to employees 'holding isolated posts, to be examined with reference to
posts carrying the same scale of pay' or has the same maximum of the pay
scale, compareble duties and level of responsibilities attached to posts,

comparable eligibility conditions for appointment etc.

% (c) The posts of Mechanlc/Fltter aneidlselmﬁganand hence not comparable and
% ﬁ"‘ f! ”*-
é& . fulfilment of promot|onabnorms,mg%mcable togan IzDC for grant of flnanC|al
: { F b5

upgradatlon cannotr;be ms"igied\' yonft ,f@ ﬁfant o;f;f nanC|a| upgra_dation of

Mechanic/Fltter:%. i"‘{ %m; ‘Té 1

(d) That, the judgme‘n't paséﬁ.,,by Suitalin Raj ifPaf v. Union of India
4

(supra) were challenged\ﬁap"-: te)s '?éé}“‘d that the Department of

vvvvv

\,w‘ ‘,‘ 4"‘; a."(\ ; / \\\;}
Expenditure has concur»red WIth“the*vrewswf D@P T.
'\ A"

Ty T

r

( )AS MA\,P Scheme has@;n:nfff ,effétuve welf 1. 9 2008, any
upgradation due upto 31.8.2008 is to be covered under the earlier Scheme
and has been suitably applied in case of the applicant.

' The respondents have also furnished the notification of DOPT .dated 4.8.2010
whereby the'qqalifications of LDC at entry level have been laid down. The
respondents have also furnished a chart showing the duties of LDC vis-a-vis
that of a Machinist/Fitter whereby the disparities and distinctions in functional
reevansib'il.itievs and entry level qualifications are recorded.

The applicant has traversed through a series of litigations ‘before the

Tribunal in 2069,.2010 and 2011 anvd in each of which he has been insisting

on the application of the decision in Raj Pal v. Union of India (supra) in
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terms of the order of the CAT, Chandigarh Bench in O.A. No. 278-CH-2004
dated August 30, 2004. The said order Was disposed of with the following

observations:-

......... Hence, the basic criterion to allow the higher pay scale under ACPs should be
whether a person is working in the same pay scale for the prescribed period of 12/24
years. Consequently, so long as @ person is in the same pay scale during the period in
question, it is immaterial whether he has been holding different posts in the same pay
scale. As such, if & Government servant has been appointed to another post in the same
pay scale either as a direct recruit or on absorption (transfer) basis or first on deputation
basis and later on absorbed (on transfer basis), it should not make any difference for the
purpose of ACP so long as he is in the same pay scale. In other words, past promotion as
well as past regular service in the same pay scale, even if it was on different post for which
appointment was -made. by direct methods like direct recruitment, absorption
(transfer)/deputation or at different places should be taken into account for computing the
prescribed period of service for the purpose of ACPs." The true interpretation of the
clarification given by the Respondent No. 1 would be that one should have rendered a
particular length of service, which in the case of grant of 1t upgradation under ACP is 12
years, in a particular scale. There is no. reference to.rendering service in a particular scale
on a regular post. The mandatgioﬁt_ﬁ"\e‘i'h%’-i‘r&c?ﬁd@'iﬁi_s {fiat if a person has rendered service
in a particular scale, even if t}‘-\,&%e on deputation b’%%oﬁ@ ved by absorption, the service
rendered in a particuldr S¢ale on dﬁuﬁq‘vé’iﬁﬁwd al%o c%ﬁlt for grant of benefit under

. ACP Scheme. The §6p|;i;gant waé?"bn‘de%uﬂtaﬁqﬁ ved, 21 ‘41395{3 and was made regular on

12.10.1987. Thus, the géfvice fé’ﬁ‘&e?@&éﬂﬁ@wn‘% ‘4.1q§6°t<\1y1 101987 on deputation

basis, cannot be v?asfh:_ed awlﬁé?id&z%‘m J- eﬁﬁ%ﬂﬂod o1 2%years for the.grant of 1
financial upgradation ﬁi\der thié;A’é‘Pf}w ‘
1 Financial Upgradafion w.e.f@ﬂw 998

y v

A

3

Adeaddy

he. appEan ‘was eligible for grant of
i.e.f. 12¢40.1999."

B,

i

|

.

""\‘ / ‘,{\\‘ e > -

. . \’\ (‘s/‘//f’/ \?\ ?zg . 4 :

According to the apQII'@gm tggs“@nde,naef‘ e Triblnal in Raj Pal v. Union of
Y, - -’(’i )

India (supra) has attained ﬁ\rm‘a.liiy“asihendeeis‘i’cﬁﬁ/ha/s{)een upheld in the higher

‘ ° .
. A (‘ry_?r‘._} N

judicial forum.

-‘We find frqm the speaking order that the entireA reference of Raj Pal v.
Union of India (supra) was disposed of with a single sentence as follows:-

“With: regard to judgmeht passed by Tribunal in similar cases (Raj Pal v.
Union of India gtc.} as referred to in the judgment it may be stated that the
same was challg‘hged appropriately.” This sentence does not indicate whethef
the decision in Raj Pal v. Union of India had at{ained finality consequent to
such challenge. The order also does not deny that the judgment was upheld at
the higher forum despite b_eing challenged. Once a decision attains finality, it

becomes binding in the case of similarly circumstanced individuals.




8 o0.a.213.2014

@

As directed in the Full Bench decision of John Lucas v. Addl. Chief

Mechanical Engineer, S.C. Rly. (1987) 3 STC 328 (Bang)(FB) wherein it was

held that the Tribunal may either agree with the view taken in the earlier
judément or it may dissent. A Tribunal can dissent wi{h earlier orders of
Coordinate Benches/same Bench if enough materials and documents are
produced a’dvancin'g_',_the cause of such dissent or disagreement. In this case, the
respohdents have ﬁot produced any materiél before us to ;;rove -that the
applicant was not sifnilarly circumstanced as Raj Pal in O.A. No. 278-CH-2004.
The respondents have also failed to establish as to why the decision in Raj Pal
will not be applicable to the applicant concerned.

8. Hence, we set aside the speaking order dated 7.3.2003 (Annexure R-6 to

(Y

. P ' o ) )
the reply) and direct the requnggg“stﬁd‘-tﬁbsrir es 3fo*£Xa§e whether the applicant

is sumnarly cwcumstanced a th,g.‘ﬁéé"‘?" "**R j PQ ,Q pra) in a reasoned and

r ”ﬁn&r  _ ot "2;
,respondents and if theQ;appllc , _. b snmllarly cnrcumstanced the
k" S
respondents may gran‘;{hl}’n the cof Bt/

This exercise may b ;ﬁ&;‘?n;p’i’eted- withins vsi’e.\é’ks of receipt of a copy of

, NN TN
" " ‘\ 1.} - - i o ?Q‘A 4
this order. “““u\ . ‘w.g;;;_?-ﬁ »:;g;,.-&{f ’

\ e :
9.  With this, the O.A.is aIIowed"and alsposed of accordingly. No costs.

-
g . ‘ L. o - {{_ B
(Nandita Chatterjee) (Bidisha Bagerjee)

Administrative Member Judicial Member

SP .




