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Present: Hon'61e Mr. Justice Vishnu Chandra Gupta, Judicial Member 
Hon'ble Ms. Jaya Des Gupta, Administrative Member 

V., 	
PRADP IR ROY 

UNION OF INDIA & CF. 
RAILWA'Y) 

a- 

For the applicants : M. N.M. Mukherjee, counsel 
Ms. A. Banerjee, counsel 

For the responJents : Mr. A.K Guha, counsel 

ORDER(OräI) 
Per Justice V.C. Gupta, J.M. 

Heard Id. counsel for the applicant and Id. counsel for the respondents. 

2. 	In this case, the applicant prays for setting aside the order dated 

08.04.2014 which was communicated vide letter dated 10.04.2014(AnnexureA-1). 

The order sought to be set aside is reproduced herein below:- 

"Sri Pradip Kr. Roy, Commi. Clerk/KLKR filed above Court Case for full 
pay and allowarices during the period from 30.04.2003 to 19.04.2010 aiid 
to give all consequential benefits which he also claimed vide his appeal ç 
4.10.12. Sri Prada Kr. Roy was removed from service during above peri 
and re-instated in service on 20.4.2010. 

Hon'ble CATiCaIcutta vide judgment dt.13.12.13 directed Sr. Dil. 
Comml.. Manager to dispose of his representation dt.04.10.12 upon gMng 
an opportunity to hear the applicant within a period of two months and
reasoned decision to be communicated within a fortnight thereafter. 

To comply with above judgment, Sri Prada Kr. Roy was called for on 
11.02.14 for his hearing with Sr. OM. Comml. Manager/Sealdah. 

Lastly, his appeal dt.04.10.12 has been disposed of as per rules of 
Fitways in terms ofNot.tl, Para 1343 (FR 54). Sri Pradip Kumar Roy is 
not entitled for back wages from 30.04.03 to 19.4.2010 and the period has 
been treated as "Dies-Non". 
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3. 	The applicant is4  aggrievd by the order by which the period of 30.04.2003 
L 11 

to 19.04.2010 has been treated as dies non. 

The brief factiare that the applicant was subjected to a departmental 

proceeding and he was punished with theorder of removal from service dated 

29.04.2003. PppeaI against the same was also dismissed. Consequently the 

applicant challenged both the orders by, filing the Original Application 

NO.949/2005 before this Tribunal which was decided on 12.11.2009. The relevant 

portion of the order dated 12. '11.2009 in OA949I2005 is set out below:oe  - 

"6. 	We havecarefully considered the, submissions made from either side 
and gone through the order of the Disciplinary Authority and the Appellate 
Authority. Since the said orders are not reasoned orders we quash both 
the orders. Matter is remanded to the Disciplinary Authority for fresh 
consideration in .aocordance with the mies from the stage of the submission 
of the representation to the enquiry report, after giving a personal hearing 
to the applicant, within a period of three months from the date of receipt 
of the copy of this order. 

• 
Wth the above observation the OA is allowed to the extent as 

indicated above. No order as to cos,".. 

The matter was considered again by the respondents in pursuance of the 

order of the Tribunal dated 12.11.2009. A fresh order of punishment was passed 
"4 

on 09.07.201 wtereby the applicant was reverted to the lower post of 

Commercial cleric for a period of five years after passing of the order by the 

Tribunal. The order of removal from service was set asideänd the applicant was 

reinstated in service and resumed his duties on 20.04.2010. 

The punishment order is not in dispute in this case. The period 

commencing from 30.04.2003 to 19.04.2010 is the period for which the applicant 

had not served the department due to existence of an order of removal from 

service, which was subsequently set aside after reconsideration of the matter in 

pursuance of the direction of the Tribunal and the punishment of removal was 

reduced to order of reversion to a lower post. When the authorities have not 
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/ 	taken any decision for payment of the dues for the aforesaid period, the applicant 
/ 	. 

filed another Original Application having No.OA.907 of 2013. The same was 

decided by this TribunI vide order dated 13112.2013 and the respondents were 

directed to decide the, representation of the applicant within two months with 

regard to the admissible amount payable to the, applicant. In pursuance thereof 
Y 

the impugne Prder has been passed. 

7. 	The Id. counsel for the respondents aer relying upon the pleadings given 

in the reply has solely based. their case on a decision of the Tribunal dated 
£ 	 • 

06.05.2005 rendered 1in OA.No.654t2003 (Subrata Biswas vs. Union of India & 

Qrs.), copy of which has been placed on record. The operative portion of that 

judgment is extracted herein beIow:- 

"12. in, view 9f  what has been said,and discussed above, the impugned 
order dated 17.09.1998 and 15.12.1999 are modified to the extent that the 
penalty of dismissal from service shall be substituted with reduction to the 
lower grade frm scale Rs.4000-6009 to 3200-4900 for a period of five 
years. 'He shall:: be also entitled to all the consequently benefits including 
reinstatement of service but Without(any back wages. This order shall be. 
complied with Within a period of three months from the date of receipt of 
copy of this order. No costs." 

A rejoinder affidavit has been filed wherein the applicant relied upon a 

judgment rendered by the Principal Bench of this Tribunal in 026091010. 

Both the judgments of the Tribunal relied upon by the applicant and the 

respondents are of eq.ial strength of Bench. 

'1:0. The applicant has also relied upon Rule 1343 and Rule 1344 of lndi9n 

JiIwayEstablishrnent Code Vol.11 which are also extracted herein below:- 

111343 (F.R.54).—(1) When a railway servant who has been dismissed, 
removed or compulsorily retired is re-instated as a result of appeal or 
review or would have been so reinstated but for his retirement on 
superannuation while under suspensiOn preceding the dismissal, removal 
or compulsory retirement, the authority competent to order reinstatement 
shall consider and.make a specific order- 

(a) regarding the pay and allowances to be paid to the milwy 
servant for the period of his absence from duty including the 



- 	.'. 	 . 
4 

I 	 period of suspension preceding his dismissal, removal or 

r ' 	
compulsory retirement, as the case may be; and 

V 	 (b) Whether or not the said period shall be treated as a period spent 
on duty. 

(2) Where the authority competent to order re-instatement is of opinion 
that the railwayservant who had been dismissed, removed or compulsorily 
retired has been fully exonerated the railway servant shall, subject to the 
provisions ofsUb-rule (6), be paid the full pay and allowances to which he 
would have 'been entitled, had he not been dismissed, removed or 
compulsorily retired or suspended prior to such dismissal, removal or 
compulsory retirement, as the case may be: 

Provided rthat where such authority is of opinion that the termination 
of the proceedings instituted against the railway servant had been delayed 
due to reasons, directly attributable to the railway servant, it may, after 
giving him an opportunity to make his representation and after considering 
the representation, if any, submitted by him, direct, .for reasons to be 
recorded in writing, that the railway servant shall, subject to the provisions 
of sub-rule (7),l!,be  paid for the period of such delay only such amount of 
such pay and allowances as it may determine. 

In .a case falling under sub-rule (2), the period of absence from duty 
including theperiod of 'suspension preceding dismissal, removal or 
compulsory retirement, as the case may be, shall be treated as a period 
spent on duty for all purposes. 

In cases othr than those covered by sub-rule (2) (including cases where 
the order of dismissal, removal or compulsory retirement from service is 
set aside by the appellate or reviewing authority solely on the ground of 
nOn-compliance with the requirements of clause (2) of Article 311 of the 

- 

	

	' Constitution and 'nofrther inquiry is proposed to beheld) the railway 
servant shall, subject to the provisions of sub-rules (6) and (7), be paid such 
amount to whidti he'would have been entitled, had he not been dismissed, 
removed or compulsorily retired or suspended prior to such dismissal, 
removal or compulsory retirement, as the case may. be, as, the competent 
authority may determine, after giving notice to the railway servant of the 
quantum, proposed and after considering the representation, if any, 
submitted by him in that connection within such period which in no case 
shall exceed 60 days from the date on which the notice has been served as 
may be specified in the notice. 

'0 	

• 	 ' uthority letter No.Flll/91 N-1 /44 dt. I 392) 

(5) in a case falling under sub-iiile (4), the period of absence from duty 
including the period of suspension preceding the dismissal, removal or 
compulsory retirement, as the case may be, shall not be treated as a period! 
spent on duty, unless the competent authority, specifically directs that it 
shall be so treated for, any specific purpose; provided that if the railway 
servant so desires, such authority may direct that the period of absence 
from duty, including the period of suspension preceding his dismissal, 
removal or compulsory retirement, as the case may be, shall be converted 
into leave of any kind due and admissible to the railway servant. 



NOTE:— The order of the competent authority under the preceding 
proviso shall be absolute and no higher sanction shall be necessary for the 
grant of- 

extraordinary leave in excess of three months in the case of 
temporary railway servant; and 

leave of any kind in excess of five years in the case of permanent 
railway servant. 

The payment of allowances under Sub-rule(2) or sub-rule (4) shall be 
subject to all other conditions under which such allowances are admissible. 

The amount determined under the proviso of sub-rule (2) or under sub-
rule (4) shall not be less than .the subsistence allowance and other 
allowances admissible under Rule 1342 (FR. 53). 

(8). Any payment made under this rule to a railway servant on his re-
instatement shall be subject to adjustment of the amount, if any earned by 
him through an employment during the period between the date of 
removal, dismissal or compulsory retirement, as the case may be, and the 
date of re-instatement. Where the emoluments admissible under this rule 
are equal to or less than the amounts earned during the employment 
elsewhere, nothing shall be paid to the railway servant. 

1344(F.R. 54 ,A).—(1) where., the dismissal, removal or compulsory 
retirement of a railway servant is set aside by a Court of law and such 
Government servant is reinstated without holding any further inquiry, the 
period of absence from duty shall be regularized and the Government 
servant shall be paid pay and allowances in aordance with the provisions 
of sub-rule (2) or (3) subject to the directions, if any, of the court. 

(2) (i) Where the dismissal, removal or compulsory retirement of a railway 
servant is set I  aside by. the courtsolely on the ground of non-compliance 
with' the reqUirements of clause (1) or clause (2) of Article 311 of the 
Constitution, and where he is not exonerated on merits, the Government 
servant shall, subject to the provisions of sub-rUle (7) of Rule 1343 (FR 54)1  
be paid such amount (not being the whole) of the pay and allowances to 
which he would have been entitled had he not been dismissed, removed or 
compulsorily retired , or suspended prior to such dismissal, removal or 
compulsory retirement, as the case may be, as the competent authority 
may determine, after givtng notice to the railway servant of the quantum 
proposed and afterconsidering the representation, if any, submitted by 
him, in that çcnnection within such period (which in no case shall exceed 
sixty days from the date on which the notice has been served) as may be 
specified in the notice. 

(Authority letter No. F(E)lll/9 I /PN-1 /44 dated 13.04.92)0 

(ii) The period intervening between the date of dismissal, removal or 
compulsory retirement including the period of suspension preceding such 
dismissal, removal or compulsory retirement, as the case may be, and the 
date of judgment of the court shall be regularized in actx)rdance with the 
provisions contained in sub-rule (5) of rule 1343. 



r 

6 

If the dismissal, removal or compulsory retirement of a railway servant 

/ 	is set aside by court on the merits of the case, the period intervening 
V 	between the date of dismissal, removal or compulsory retirement including 

the period of suspension preceding, Such dismissal, removal or compulsory 
retirement, as the case may be, and the date of reinstatement shall be 
treated as duty for all purposes and he shall be paid thea full pay and 
allowances for the period, to which he uId have been enlitled, had he 
not been dismissed, removed or compulsory retired or suspended prior to 

.such dismissal, Itemoval or cornpulsor retirement, as the casmay be. 

The payment of allowances under sub-rule (2) or sub-rule (3) shall be 
subject to all other conditions under which such allowances are admissible. 

Any payment made under this rule to a railway servant on his 
reinstatement shall be subject to,,adjqstrnent of the arnount,4f any, earned 
by him through an employment during the period between the date of 

- 	dismissal, removal of compulsory retirement and the date of 
reinstatement. 0 Where the emoluments admissible under this rule are 
equal to or less than those e4rqed during the employrnnt elsewhere 
nothing shall be paid to the Government servant." 00 

I 

It has been contended by the Id. counsel for the applicant that Sub-Rule 20 

of Rule 1344 is applicable in his case which categorically provides that the 

amount payable to the employee will be subject to the provisions of Sub-Rule 7 of 

Rule 1343. 

Admittedly, in this case the order of removal from service was set aside and 
ii 

ultimate punishment awarded to the applicant is the punishment of reversion. If 

it is so, he cannot be punished further by treating that period as dies non because 

in that period he was legally not entitled to resume his duties. If the punishment 

of reversion, was passed at the very initial stage, he should have been given the 

benefit of that period for which he worked. Therefore, we are of the firm view 

that the order of dies non is not susiñäblë. 	 EM 

So far as the judgment relied upon by the applicant is concerned, it is a 

detailed judgment referring all the relevant provisions of Indian Railway 

atablishment Code, their amendments and the consequences thereof. However, 

the judgment relied upon by the respondents was passed in a different scenario. 

While setting aside the punishment orders in a different set of circumstanceS and 

1I 
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7/ while deliverIng judgrnnt, penalty for dismial from service has been set aside 

ad the Court hinelf!SubStUted the reduce1 punishment of reversion to the 

lower grade for a pen&i of 5yèars and also determined the queStion relating to 

back wages stating Aat reinstatement in sevice would be without any back 

wages. ThoUgh the power to award back wages is within the exclusive domain of 
( 

the Disciplinary Authority but the Court exercised that power in a peculiar facts 

and circumstanceS of the case. The same canot be used as a precedent because 

no ratio of law has ben propounded. 

14. 	in view of the above, we are in fu'l agreement with the ratio propounded 

by the Principal Benôh in Original Application No.2609/2010 which has been 

passed almost in the identical circu,TtanOeS prevailing in the present ce. 

	

15. 	Hence, we ällów this O.A. with direction to the respondents to decide the 

matter afresh after giving an opportunity of being heard to the applicant with 

regrd to payment of dues for the period commencing from 30.4.2003 to 

20.04.2010 as per the rules within a period of two months from the date of 

receipt of this order.and the amount if any acorues to the applicant in pursuance, 

of that order the same should also be paid within two months thereafter. 

	

14. 	With these observations, the O.A. is allowed but with costs. 

(J 	as Gupta) 
Administrative Mdmber 

(Justice V.C. Gupta) 
Judicial Member 

s.b 


