CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

No. OA 350/1806/2017

Present:

Hon’ble Ms. Manjula Das, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

NASIM ATHER

S/o Late Ashique Hossain,

Aged about 54 years,

By occupation Railway employee,
R/o 13/H/46 Braunfeld Row,
Kolkata - 700047.

APPLICANT
.u:' e

. & .

VERSUS, ey
N

1. Union! of Indla, through &L
Genéral Managely gy FAC R o Lo 5
Sotith Eastern‘éRallway, ¥ ":;‘4 LV Jy s
Having its.dffice at *, PP b LA
"Garden Reach,s BRI 1 *“"": N
Kolkata - 700043 B """:"-*. S

2. The Chief Commercml Manager (CCM), % -
South Eastem*Rallway-‘ Sordiaere ey -~ .

_ Havingits office at :gw" S i, B .—
14 Strand Road ¥ *“ ?aj“fz@:%& %}‘% ' el 4
Kolkata = 700001 P 1 -

N i Ty 'é;’; P :
3. The (,hlef Personnel Ofﬁcer (CPO):j‘?’ e
South. Eastcrn‘: a11way, L P e -
Havifig h1s “Sifice AtdnE o S BT ,f"’i \ ﬁ“-‘g A
Garden’ Reach,. gfw”' ? ‘. LY A
Kolkata - 700043. R
4 The Divisional Railway Manager (DRM) i
Kharagpur, -
South Eastern Railway, - T
Having his office at Kharagpur, ' )
West M1dnaporc, : R
Pin-721301, . _ .

5 The Additional Divisional Railway Manager (ADRM)
© Kharagpur,

South Eastern Railway,

Having his office at Kharagpur,

West Midnapore, .

Pin - 721301:.

6. Sr. Divisional Commercial Manager (Sr.DCM)
South Eastern Railway,
tHaving his office at Kharagpur,
West Midnapore,
Pin - 721301.




/ 7. Sr. Divisional‘;Per‘s,'onnel Officer (Sr.DPO) .
South Eastermni:Railway,

Having his office at Kharagpur,

West Midnapore, '

Pin - 721301.. °

8. Area Manager.(ARMO,
Shalimar,
South Eastern Railway,
Having his office at
Shalimar,,Shibpur,
Howrah - 711102;
Presently Ch OS(G) incharge.

- :.RESPONDENTS.
B

For the applicant . Mr.B.B%hus‘ari';_jcoﬁnsel ,
; ., § - L .
For the respondents: M G, Roy, counsel . . 1

% Mr.S. Banerjee counsel
. , e

Heard on : 2.2.20'18

Per Ms. Mamula Das, ¢ 5ud101al"Member 1':
h i o i
Beln;;ggrleveci \!JvrB ‘ : 3*12.2017@; wh?ch the
rcspondent ;uthontleé!have rejectégd”"the,prayenof the’ fgphcant fo;“retalrtung at
Shalimar, the applicant ﬁ;sna;oroac!hzd{thls Trrbn:al by makmg ‘the present
OA undch’%‘cctlon 19. oﬁthta Adrflrnrstratlve Trlbugafs Act, seeking the followmg
oo e : . i
reliefs : - S e i .-'; i i

: s f‘( \<’ i‘)d“f » "i;'k j}

a) Do issué manda esupon the respondents therr men and agent and
each of tHem to, forthwrthares‘gnd recall and/ or .¢W1thdraw the
impugned speakmg order dated+7.12: 2017/1‘3 12. 2017 passed by
the respondent. No'6 in purported eomphance of order dated
29.11.2017 pg’sseq*}?ay thlS Hon’ble ’I‘r1bunal in"OA NO.1458/2017,

b) Do issue rnandate uponrthe respondents,{theu men and agent and
each of them t6¢ ~*forthw1th rescind;’ Pecall and/or withdraw the
purported transfer ordcr dated 4th Qctober, 2017 issued by the
office of DRM(P) being Annexure A/6.

c) Do issue mandate upon the respondents, their men and agent and
each of them 'to forthwith rescind, recall and/or withdraw the
purported transfer order dated 10th October, 2017 issued by the
office of respondent No.7 being Annexure A/6.

d) Issue direction upon the respondents to allow the applicant to
perform the assigned work at present place of posting or to transfer
within the vicinity of the present place of posting upon considering
the medical condition.

e) Issue direction upon the respondents, their men and agent and

cach of them to forthwith certify;;and transmit all the papers and

documents in connectlon w1th the instant application before this
Hon'’ble Trfbunal fo‘r kind perusal and on such perusal do
conscionable; _]US'CJCC 'to- the apph}:ant
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) To pass further and other order/orders as this Hon’ble Tribunal
may deem fit.and proper

g) Costs including full advocate s fee. be borne by the respondents.

!

2. Mr.B.Bhusan, 1d.; Courﬁsel.happeared for the applicant and Mr.G.Roy, ld.
Counsel assisted by Mr S Banerjee 4. Counsel appeared for the respondents..

3. Mr.Bhusan, 1d. Counsel for the applicant submitted that the applicant
was appointed as Sr. Clerk tin‘zthe Chittaranjan Locomotive Works (CLW) at
Chittaranjan. While holding he said post he obtained a mutual transfer from
Chittaranjan to Kharagpur vide order dated 14.8.1991 and dispensed his work

till 13.9.1992. However, on 13.9.1992 due to family exigencies the applicant
. A.’ L} * - -
was constrained to obtam‘:‘%‘mutu‘alvtrahsfer& from Kharagpur to Shalimar.
. S ff
+, «.\- L
Thereafter vide ordet:, dated 12102015 the apphcant got transferred from
o e TR T
Kharagpur to Shalimar to mltlgatef'hlsﬁfamﬂy respon31b111t1es by sacrificing his
r,r»“‘ Y b
career growth and advancement in order to- comply with- the condltrons :
,}n W.,_,_ :khﬂh""ﬁf 4.'.‘ ’{QF "l\ &
imposed in ‘the policy of mutualttransfer Thereafter the applicarf took over the

"~ ﬁ'&‘&mﬂ‘hq * oy "‘ o ’ r
charge of Chref OS on 27~6*‘2017‘aga1nst the ex1st1ng vacancy .
O T N ’
It is: subm1tted by the,,ld rCounsel""thathVJde 1mpugned transfer order
- ot A AECE T SR -
dated 4.10.2017 respondentf}No i V%{lth thetr;fcommendatlon of the Placement
- i J" ¢ F‘ 2 " reey
* ("V,'.\l' i . "5‘./
Committee transferredmthe apphcantuto;the ofﬁce,gof Sr.DCM, Kharagpur.
S :" ""‘d’ﬂ- [ e !’ﬁ‘ !’
Accordingly thes*ofﬁc:‘ of resBondent No 8 1ssuednmpugned ofﬁce order dated
P .b r“ S ‘# * L

10.10. 2017 postmg the apphcant from Shahmar to Kharagpur It is submitted

-

by the 1d. counsel that the apphcant made detarled representatron dated

12.10.2017 to the ofﬁce of Sr..DCM Kharagpur,,respondent No.6 with a request

—
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to retain him at Shalimar. As-his _representatron—has not been responded to, the
applicant approached thlS Tr1buna1 in OA 1458/2017 for setting aside the

posting and transfer order dated 4 10 2017 as well as 10.10.2017.

L3

Mr.Bhusan furthcr” submltted that thlS Tribunal vide order dated

1

29.11.2017 dlSpOSCd of the sa1d OA by d1rect1ng the respondent authorities to
dispose of the representation dated 12.10.2017 as per rules within a stipulated
period. It was further ordered that until disposal of the representation and

until a decision is arrived at by the respondent authorities, the applicant will

not be disturbed from his present place of posting. Once the decision is arrived

I
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sat the respondents will be at liberty ‘to proceed in the matter. Thereafter the

I

impugned speaking order was passed by rejecting his prayer to retain him at

.~

Shalimar.

According to the 1d. Counsel the instant transfer order and the’

consequential orders are an arbitrary exercise of power. It was further
submitted that the applicant obtained mutual transfer to perform his work at
his convenient place of posting and that too at the cost of his career growth.
However, in the instant case the applicant got posted at Shalimar at the cost of

his career progress, therefore it 1s not a fact that the applicant is enjoying
. 4
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privilege on being posted ata Shahmar It ds further submitted that the
.

respondents acted 4 hastlly without giving any opportumty to. the applicant
. - )"Tﬁ: \h“‘m..,
which is warranted by the }\/Iaster Crrcrg.lla% No; 24L1ssued by the*Raﬂway Board.
IA',‘ :. {"‘ "\s‘

As such the transfer order eannot be sustamed and ‘the speaking order be set
n-‘I" ,..(_aL\" . .
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4. On the other hand “Mr; G:B_oy, Ld COUnsel"‘appearmg on ﬁbehalf‘*of the
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respondents submitted that asrper pohcy decrs1on Shahmar Goods Termlnal as
v 1 hy e a
well as Goods related act1v1t1es were,shrfted at SGTY ‘(Sankrail Goods T errnmal
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aside
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Yard) vide ofﬁce order dated; ~25 g, 2017 ﬂand presently ARM (Area Ra1lway
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Manager), Shalrmar 1s:r?ot functronmg at Shahmarp ofﬁce and the post of
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ARM/Shalimar has been shrfted It was further,,submmtedtthat the assrgned job
"-. Fa Jx%Q%»m""’

of Shalimar Area Rallway 1\71 )niager,s" fgﬁce arg"‘bemg dealt w1thf’m the Sr.DCM,
Sagh TR R t% R ' ”~
(“ T -

Kharagpur’s office. But duek:to superannuatlon of 3 numbers of Chief OS in

A

2016-17 at Sr. DCM, I{haragpur ofﬁce and accurnfulatlon of assrgnment of
ARM/Shalimar office at Sr. DCM Kharagpur office, it necessitated for shifting of
stalf from ARM/Shalimar’s office to Sr. DCM/Kharagpur. It was further
submitted that presently the ministerial cadre (Ch 0S-3, 0S-1, Sr. Clerk-1) of
SHM office have become idle due to shifting of assignment from Shalimar office
to Kharagpur office. Therefore essentiality of 5 ministerial cadre of Shalimar

office is no more requrred and to mamtam the smooth performance of all work,
en,- ‘\ ',l’ ."'""'ﬂ'

the instant transfer order dated 4.10.2017 of the applicant has been issued
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from Shalimar to Kharagpur within the administrative jurisdiction of the
Division in exigency of ag;lm_infstrattoin; '
Ld. Counsel further submitted: that when most of the assignment of SHM

office has been shifted from Shalimar office to Sr. DCM office at Kharagpur, the

stall of Shalimar office is now extra and required adjustment throughout the

division. Moreover by bringing file from Shalimar to Kharagpur and return back |

to Shalimar after getting the work done from the office of Sr. DCM, Kharagpur
causes extra expenditure like TA,DA etc and consuming time also. On the other

hand in Sr DCM offlce at Kharagpur for shtftlng or work from Shalimar to

) .
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Kharagpur day to day work 1s be?hg hamoered for want of such manpower. It is
.. ‘ " &4 ‘
further submitted thait, the name of the applicant has:Been struck off from the
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attendance regrster of Shallm"é/r ‘Unit oh and" from 18.12. 2017 and the muster
5 pooon RN
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roll has been sent to SrADCM’s ofﬁce at Kharagpur for further action! As soon

) -u. ‘b,
as the apphcant had come ?6 knowithat"’hls sparmg memo had been issued
i S, SR S
3 ,J-'xt r"" =
then and there he reported “to prtvate *medrcal"*for self smkness w.e.f.

v

'$8.12.2017 .and sent the mtlmatlonu-for tsrckness byrspeed post. to Shalimar
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office which*was red1rected“to Srff DCM s,ofﬁce at Kharagpur as hlS narhe had
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i
been struck off from the«attendance reglster of! SHM Unit.
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Accordmg’ to the ld Co{unsel as the postmg fr’gm Shahmar to Kharagpur
: - '4’ 'x " ‘. ¢
is in administrative' reason ?and ex1gency and the reasons’ set forth in the
speaking order dated, 13 12 2017 there 1s no scope'to consider’ the case of the

applicant for retaining h1rn atShahmar

*M-‘.' - " "
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5. We have heard the ld Counsel for. both parties and perused the

pleadings and materials placed. before us. .
% . .
6. The grievance of the apphcant 1s that’ though the applicant came on
I -
mutual transfer from Chtttaranjan to Kharagpur and then from Kharagpur to

Shalimar with due request t¢ rrteet out the family problem that too sacrificing

his career growth, the respondent authorities vide impugned transfer order

-dated 4.10.2017 as well as posting order dated 10.10.2017 transferred him

from Shalimar to Kharagpur in'the Unit of Sr. DCM office against existing

vacancy. Immediately the applicant made a representation before the

R o .
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,-’;respondent No.6 on 12.10.2017 highlighting his grievance with a request to

retain him at Shalimar. As the representation was not responded to by the
respondent authorities the .applicant approached this Tribunal vide OA
1458/17 whereby this Tribunal vide order dated 29.11.2017 disposed of the

OA by passing an order as hereunder :

“In view of the above the respondent authorities are directed to
consider and dispose’ 'of; the representation of the applicant dated
12.10.2017 (Annexure - A/S5) as per rules ad pass a reasoned and
speaking order within a period of one month from the date of receipt of
this order. The decision so arrived at will be communicated to the
applicant forthwith. Till-disposal of the representatlon the applicant shall
not be disturbed from his present place of posting.”

" ".
In due comphance{to 1thC above order o{ “the Tr1bunal the respondent
¥ PR
authorities passed the speaklng order dated 13.12. 2017 Wthh 1s impugned in
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the present OA. In the said speakrﬁg ordethhe;respondent authorrtres assigned
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the reasonslfor transfer;, dnd postrng of the arﬁoho'a’nt\from ARMF0] fﬁce Shahmar

l,~’,‘... ‘:;‘.&’L,\_ 57 w;"“ b
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to Sr.DCM’s ofﬁoe at Kharagpur» The.reasons assrgned by them i in {'the speaking

»h(ll

Caaa { ' “:'u,,_ . W#-a
order as well as in the reply are-asj hereunder i
‘ upw {.&"' "

. (i) . ~’I‘he mmrstenal LS“adregr’e“‘;Chlefx,OS 3 0Ss-1, Sr Clerkl of
f I'
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‘Shalimar ofﬁce remammg idle for shlftmg of assignment from
= 4 g’ b 3! Li\ ‘{ ,-Q ‘
Shahmar ofﬁce o 3 DCMfoffrce,{Kharagpur |
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(ii) Theessen‘trahty-of the 5 mrmstenal(caﬁreﬂs no more requrred and
T ! -""’ .rg' “t t' ”
to maintain the smooth Iperformapce of all work the transfer of the
\w\, »r i
B A

B .
apphcant was rnéfdemvrd order dated 4.10. 2017 from Shalimar to
o i 7S ”"{% R T

Kharagpur herexrgency of adrnrnlstratron " &+
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(ii)  When most of the as51gnment of Shalimar office has been shifted
from Shalimar offrce to. Sr.DCM office at Kharagpur, the staff of
Shalimar office has becorne extra and required suitable adjustment

within the Division.

(iv)  Bringing the files from. Shalimar to Kharagpur and return back to

1

Shahmar after ,gettmg the work done from Sr. DCM office
. . .*‘ ". ' .,A ‘1
Kharagpur wul cause extra expendlture Moreover the work from
oy ‘. s " '\ '.;

Shahmar to Kharagpur is hampermg for want of such manpower.




We further noted .that while the transfer order was issued by the
B PRI #
respondent authorities on 4:10.2017:it contained the remark “against existing

vacancy on administratiVe interest”.. It is further noted that the decision of
shifting Shalimar Goods Ter'minarl as well as Goods related activities to the
SGTY (Sankrail Goods Terminal Yard) in pursuance of the office order dated
25.5.2017 is the administrative .prerogative of the respondents for their smooth
functioning by taking into interest of their 'department either in terms of

administrative ground or administrative exigency.

We further noted that in 'their own intérest the respondent authorities

o Y B b
shifted the assigned JOb of Shaﬁmar*Area Raﬂway Manager office to Sr. DCM

office at Kharagpur.» - b
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7. Transfer 1s an incident sf Service. Unt11 and unless there is-a malafide
' I , o+
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and the transfer guidelinés “or statutory rules for transfer has been violated
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My “" Q{’ ("} -
normally the Court should notqnterfeérég .'In the pres‘ent case we_ ﬁnd that no
e e et T R
such v1olatron of any statutory~ru1e for transferor-transfer polrcy/ guldehne has

-v!""' 3 . 'M
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been vrolated more 1mportant1y theret 1s§'no"‘smack of malafide exrsts while
' M# -‘«}'r ;} % 5 "*h‘ i - '
making the‘ 1mpugnedp postmg order It 1s.:,(,eas1ly d1scern1b1e that the
circumstances warranted. to post the apphca

+ ; v i w4

exigency of service and on admmlstratlve ground.

l1‘

8. In the case of S. L. Abbas. ~ys- Umon of Indra & Ors. [1993 (4) SCC 357]

e PR

to Kharagpur from Shahmar in

o - &
Hon'ble Apex Court held that . ) . .

H ra
“who should be transferred where is_a- matter;for the appropriate
authority to decide. Unless the*order*f transfer is vitiated by malafide or

is made in v1olat10n of anyu,‘statutory provrsron the Court cannot 1nterfere
with it.” . "

e ]

A .
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In K.B.Shukla —vs- 3Union of‘Indxa & Ors [1979 (4) SCC 673] Hon'’ble

Apex Court held that

“the Governme‘ntzalone‘ is best suited to judge as to the existence of
exigencies of such a service, requiring appointments by transfer.”

In Subir Bose -vs- State of West Bengal, Hon’ble Calcutta High Court

held that

“though a transfer might be anincident of service whether the
Court should be very slow to mterfere the power of judicial review could

. . .
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very well be exercised by a Court of Law in first transfer is either
malafide or was not passed by a competent authority.”

As we have noted in the foregoing paragraphs the instant transfer and
posting has been méde in the exigency of service or administrative ground,;
hence the above decisions have squarely covered the instant case.

9. In view of the ratio laid down by the Hon’ble Apex Court in the above
cases, we are of the view that the instant transfer is made in the interest of
administration and exigency of service as much as there is shortage of staff
including Chief OS an.d the posts in the unit at Shalimar has fallen extra. As
such we are not inclined to interfere with the impugned transfer order as well

-

as speaking order. , . * BN
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10. Accordingly the-OA stands dismissed. No order as to costs.
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(DR. NANDITA CHATTERJEE). - . .~ ~+ _(MANJULADAS) |
ADMINISTRATIVE MEMBER - * -~ .+~ . "~ JUDICIAL MEMBER
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