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Al 	 CENTRAL ADMINISTRATIVE TRIBUNAL 
KOLKATA BENCH, KOLKATA 

:1 
No.O.A.350100111!2Ol8 
' S .. 

Date of order: 3rct, k, 4z 44~ 

Present 	: 	H6fl'ble Ms. Bidisha Banerjee, Judicial Member 
Hón'ble Dr. Nandita Chatterjee, Administrative Member 

Sunil Kapoor MES 270477, 
Son of Lila Krishna Kapoor,' 
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Aged about 44 years, 
Rsiding at CIo. Shri Gour Maity, 
416, Ghosh Para Road, 
Siddhanta'Para, Nona Chandan Pukur, 
Barrackpore - 700 122, 
West Bengal and working as JE (QS & C), 
Garrison EAgineer (AF)BarrackpOre, 
Pin —700120. 
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2. 	 / 
Adjutant 	eraI'sBrafih 
IHQ MOD (Army), 
New Delhi 110 066. 

.. Chief EngineerEastern Command, 
Engineers Branch, Fort Willian, 
Port - 908542.. 

Garrison Engineer (Air Force), 
Military Engineer Service, 
Barrackpore,. 
Kolkata - 700 120. 

The Chief Engineer, 
Central, Command, 
Lu cknow. 

Respondents 
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For the Applicant 
	

Mr. L.K. Chatterjee, Counsel 
Mr. N. Roy, Counsel 

For the Respondents 
	Mr. B.P. Manna, Counsel 

ORDER 

Per Dr. Nandita Chatterlee1 Administrative Member: 

The instant O.A. is a sequel to the earlier O.A. No. 891 of 2017. 

2. 	The 'ápplióant has come up in the second stage of litigation by filing an 

application under Section 19 of the AT Act, 1985 in which he has prayed for the 

following relief:- 

"(I) 	An order or directiOn upon the respondents to take appropriate steps 
by transferring him to Central Command, Lucknow his home town on 
compassionate posting forthwith and in any case not later than a date to 
be determined by this Hon'bl'e Pri6ürl.::,  

	

..' 	
••\ 

An order/directiorc settingastqe, or qiashiqg the alleged speaking 
order 	dt 	28th 	K Dedernb'êr,.. 	p2017 	order 	No 

1313  2212/2/JE(QS&C)SK%1 1 /Engrs/,91 c1)'201 7 issued by the Respondent 
No 3 being AnnexOre A-1'herein, 	1 

-- 	- -.--._,.4 	- .---.- 	• 

A consequefltial orddrection e iued upon the respondents not 
to 	give effect i or further 'pffect ' to the im'pugned order No 
131 322/PO/49/Epgrs/EjC(l.).d 	jT  23.4Aay.,. 2017 being Annexure A-2 
herein; 	

.• 
¼ 

(v) 	An order/direcon ópon
-
the-respphdenttO submit and produce all 

AP 
relevant documents 15efore,. t I 	 al regarding compassionate 
posting/transfers grantediothers-'withput1nsistiflg replacements as per 
Ann. A-10 herein; 

(vi) Any other order or orders as to this Hon'ble Tribunal may deem fit 
and proper." 

3. 	Heard both Counsel, examined pleadings and documents on record. 

Written notes have been filed by the applicant citing decisions in Rajasthan 

State Road Transport Corporation v. Ba! Mukund Bairwa (2009) 4 SCC 299, 

Union of India v. K.M. Shankarappa (2001) 1 SCC 582, State of Orissa V. 

Dhaniram LUhar (2004) 5 SCC 568 and State of Uttaranchal v. Sunhl Kumar 

Singh Negi (2008) 11 SCC 205 particularly in the context of principle of natural 

justice. 

4. 	The case of the applicant, as canvassed by his Ld. Counsel, is as follows:- 
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That, the applicant is a civilian employee of the Ministry of Defence and is 

presently working in the post of Junior Engineer (QS & C) in the office of 

Garrison Engineer (AF) and had served in tenureihard posts in Tenga Valley and 

Dinjan respectively. 

That, the case of the applicant is that his aged parents, his son, who 

suffers from epilepsy and his wife who has respiratory problems, all live in 

Lucknow. The 6pplicant has submitted various representations commencing from 

2005 to be transferred on compassionate ground to Central Command, Lucknow, 

which is his home town. The applicant, however, has not been relieved on the 

ground that there was no repiacement for him. 

That, the applicant had made another representation in January, 2017 for 

transfer on compassionategroind bu 1i ead of ôonsidering the same as per the 

transfer posting policy for pivi ians v. :rIirig n `dlefence",th& was transferred again 

vide orders dated 23.5.2017 to Ta:.'mnm ':.'h:n is a.hard posting. 

That, the applicntthereaftr apP':3:hijh e Tribonal in O.A. No. 891 of 

2017 which was disposed of. or £.11 .2017 withoit,going into the merits of the 

matter with a direction to the respbnéhts to conider the representation of the 

applicant by passing a reasoned andrpr68(ki—ng order. 

That, although a reasoned order was passed on 28.12.2017, the same, not 

being in conformity with the directions of the Tribunal and other judicial 

pronouncements, the applicant has challenged the said speaking order in the 

instant original application. 

The applicant has further sUbmitted that he had first applied for 

compassionate posting in July, 2005 and an order was, accordingly issued on 

5.1.2006 but he was not released to join the compassionate posting. He had 

applied once again in 	March, 2006 and that the Chief Engineer, Central 
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Command Lucknow had agreed to accept the applicant in the said Command 

without any replacement. 

That, once again he had represented on 23.11.2016, 27.1.2017 and 

27.5.2017 followed by a reminder dated 8.6.2017 but his prayer for 

compassionate posting was never considered, although his representation dated 

27.1.2017 (Annexure A-5 colly. to the O.A.) was recommended by the Chief 

Engineer, Eastern Command. 

The grounds advanced by the applicant in support of his prayer are as 

follows: - 

(I) 	That, the transfer order, as impugned, dated 23.5.2017 violates the 

policy of the respondents daté&AO 2.2/200.1. 

That, despite hisvarious repreentfions for compassionate posting, 

the respondents have inot-.foHA'e oo the,'principles .of natural justice prior 

to issue of his transfe i 	- -i' ing "ler.  

That, his prayers were bjdon domestic grounds and the policy on 

compassionate posting on domestic grounds ought to have been taken 

into consid,eration .. 	. -. 	. .. 

That no verification and?iiT(of his representation were done 

thereby violating the policy decisions contained in AO 22/2001. 

That, earlier Chief Engineer of Eastern Command had recommended 

his representation for compassionate posting. 

That, his prayer for compassionate posting is pending for 12 years. 

That, the policy AO. 22/2001 enunciates that recommendations will be 

made without replacement, which has been violated in the speaking 

order. 

The policy AO 22/2001 refers to maintenance of chronological 

lists/records of such prayers for compassionate appointment, which has 

been violated in his case. 
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The applicant has also cited the Civil Appeal No. 82 of 2011 (T.S.R. 

Subhramaniafl & ors. V. Union of India & ors.) and the consequent 

recommendations on placement committee which, according to the applicant, 

has not been adhered to in his case. 

On the contrary, the respondents have filed a detailed written statement, in 

which, the position of the respondents has been argued as follows:- 

That, the applicant was appointed under the vacancies of, JEs of Eastern 

Command of MES and is presently working in the office of Garrison Engineer 

(AF), Barrackpbre which is declared as Peace Station for more than 3 years 5 

months. There are guidelines and posting policies which stipulate that an 

incUmbent can stay at a peace station,,  for t,reeyars only has to serve and for 

two years at hard/tenure station. The applicant, laving overstayed in the peace 

station, is subject to rotatiän of osting within his parnt command i e Eastern 

Command 

That, the applicant as ord'eedfortraçisfj from Garrison Engineer (AF), 

Barrackpore which is peace statibn to AGE 
	

ich is a tenure station 

where persons, who have completed their 
	ure, 	overstaying for more than 

two years due to non-reporting of relievers. 

That, the applicant has prayed for mutual permanent transfer on 

compassionate ground to Lucknow under Chief Engineer, Central Command. He 

has applied for mutual transfer from the area of Chief Engineer, Eastern 

Command to Chief Engineer, Central Command on 27.1.2017. As per policy, the 

application was forwarded to Chief Engineer, Central Command for their consent 

and for replacement of Shri Sunil Kapoor from Chief Engineer, Central 

Command, on acbount of 30% deficiency of JE (QS & C) at Chief Engineer, 

Eastern Command. 
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That, the AO 22/2001, amended in AO 7/20 1 l/MP (restricted documents) 

refers to "Adjustments of surplus and issue of NAG for filling of deficiencies for 

Group "C" and "D" regular civilian employees under the Ministry of Defence." and 

that postings of all basic subordinate staff of CEEC are governed by posting 

policy formulated by CEEC. JEs are classified under the category of Group "B" 

civilian employees. Moreover, as per Para 28 of AO 22/2001, Specialist category 

which are specific to the respective Corps/Service only, as shown D to this Order 

(JE(QS&C)/SA-I, ii included) will be exempted from the purview of this Order. 

That, the applicant's name was due for tenure posting in TTP (Tenure 

Turnover Posting) in Jan, 2017 as he had completed 03 years 05 months at 

peace station. The applicant was directed to submit his choice posting and 
!(. 

although all other persons had.sübmitted their chqicé postings, the applicant had 

not submitted his choice postingwhin the sJieduleddàte. Hence the Board of 

Officers had taken decision ex iarte. 	:.liciin vogue and have posted him 
• 

..-. 	. 
to a tenure station (AGE:(l)  Taw'ang).., J . 	.. 

.. 
The respondents have 'theefore argued that the O.A. is liable to be 

dismissed. 	 .. 	 . 
I 

ISSUE 

The issue before us is whether the speaking order dated 28.12.2017 

(Annexure A-I to the O.A.) as impugned as well as the transfer order dated 

23.5.2017 (Annexure A-2 to the O.A.) are violative of the policy guidelines of the 

respondents and, hence subject to judicial review. 

FINDINGS 

The policy decision on AO 22/2001 which the applicant has heavily relied 

upon (annexed as Annexure A-4 to the O.A.) is examined in detail. The said 

circular has laid down the procedure for transfer of defence civilians on 

compassionate ground or on mutual basis. The relevant extracts of the said 
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circular insofar as it relates to compassionate postings, are recorded below for 

better understanding of the issue at hand:- 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

In case transfer is sought on domestic grounds, facts of the case will 
be verified in consultation with the Civil authorities. If, however, the Officer 
Commanding of the unit/establishments is satisfied about the genuineness 
of the grounds submitted by the individual, verification from civil authorities 
may be dispensed with. In case transfer is sought on medical grounds, the 
application must be accompanied by a medical certificate from the 
prescribed medical authority indicating the .nature of illness and justification 
for transfer of the individual to the station of his choice. 

The unit/establishment forwarding the application will render a 
certificate that on receipt of the posting order and after ascertaining 
availability of the vacancy from the receiving unit, the individual will be 
relieved of his duties within seven days and directed to report to his new unit 
of posting. Move of the individual will not be withheld awaiting relief.' The 
resultant vacancy will be reported for adjustment in the normal manner as 

per SAO. 	 . 

XXXXvvXXXxx 

Applications received at .iAr,H Headquarters will be scrutinized and 
those found complete, in allre.p . v.11/ be registered on the waiting list and 

allotted registration nimber stiic... :in 	'ance with, the date of receipt of 

the application. Thó registratio nun 	r will be intimidated to the unit 
concerned for in formation of the ,ndi"idual. 'fri case:no intimation is received, 
by the unit withina month of . forv'arding an application, a reminder will be 
sent to Army HeadquartersaskinQ for ritration number. 

All cases w be t ill 	rëated di,re arid'd. person whose application is 
accepted and registered first will be placed seniôrto'another person brought 
on the waiting list subsequently.. Hence .transfers will be ordered strictly in 
order of the seniority oii'the waiting'lit and requests for granting priority to 
any, applicant over others will not.bè entertained under any circumstances." 

Xxxxxxxxxxxxxxx 

From the abOve it is inferred that in case the individual official, who is 

seeking transfer on domestic grounds, the factual details of the case will be 

verified in consultation with the authorities. According to the applicant, no such 

verification had been conducted in his case although he had prayed for 

compassionate posting on numerous occasions. 

The said circular also states that after receipt of posting order and 

ascertaining availability of vacancy from the receiving Unit, the individual will be 

relieved of his duties within seven days and the movement of the individual will 

not be withheld awaiting relief. According to .the applicant, although he was 
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transferred to Lucknow on 5.1.2006, he was not relieved to join the post and the 

provisions of the circular has been violated in his case 

The circular further states that the applications would be scrutinized and 

accorded a registration number. The applicant has not acknowledged that any 

registration number had been issued to him on receipt of his application. 

According to the circular, the transfers are to be ordered strictly in order of 

seniority. Seniority, however, is not under challenge in the instant O.A. 

Per contra, the respondents, relying on Annexure R-1 to the reply, have 

stated that the AO. 22/2001 amended in A07/2011/MP refers to "Adjustment of 

suplus and issue of NAC for filling of deficiencies for Gr. 'C' and 'D' regular 

civilian employees under the Ministry of.Defente7.and, hence the said circular is 

not applicable to the applicah F concerned Moreso, as per Para 28 of AO 

22/2001 Specialist category which are scific to therespective Corps/Service 
4 	.. _ . .1..... 

ZW 

I . 	•.• 	•.• 	-. 	. 
only are to be exempted from.the p'i' 'i-i -of such order.  

...................... 

Junior Engineer (QS &C) the sid-ca i: /  asshown in 

exempt and hence the A.O.22I2001, as amendéd,.isnot 

of the applicant 
- 	. ........-........ 

The applicant has not furnis 

22/2001 as amended vide A07/201 1/MP in his pleadings and hence, we find no 

reason to disagree with the contentions of the respondents, who have placed the 

circular before us. 

The respondents have also denied that any Inter Command posting order 

was issued in favour of the applicant on compassionate ground on 5th  January, 

2006 as claimed in para 4(k) of the pleadings. 

Hereafter, we refer to an Annexure to the reply at "R-2", which is titled as 

"POSTING/TRANSFER ROLICY : GROUP 'B' (NON-GAZETTED) AND GROUP 

'C' PERSONNEL OF THE MES." 

the applicant is a 

to the said order is 

applicable in the case 

plete details / contents of AO 
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The relevant extracts therefrom with special reference to compassionate 

posting is noted as below:- 

"b. 	Applications on domestic grounds shall be verified, if required, in 
consultation with civil authorities, if the C WE/CE zone is not satisfied of the 
genuineness of cases on ground. All compassionate cases have to be 
recommended without replacement in the chain. 

Xxxxxxxxxxxxxx 

d. 	This H.Q will order a Board of Officers to assemble every six months 
in Jan & Jul to screen and recommend the applications. 

Xxxxxxxxxxxxxxx 

1. 	Compassionate Ground postings from Eastern Comd to other can be 
granted either on permanent basis or on tenure basis for the Pers seeking 
posting on permanent basis out of Eastern Comd. However, inter-comd 
postings on Compassionateobnd'basis for three years, though will be 
offered with replacemertçtdnted in teny. exceptional cases, without 
replacement also discretion of.,GE ço'ndon Oas6Nto case basis depending 
on emergency/compassion, déf: state,,óçg requiment, etc Pers applying 
inter-comd Compassionatq, 'Ground pbs,tipgs will sp.ecifically men application 

INP  
is for permanent jioting or tenure basi foi three years applying on tenure 
basis for three ys .Qvill gi'é.auñdèftákihg will nask for extension after 
expiry of three yrs ( Such ers4ill b,c'k%  after three )rs To any station in 
CEEC either in te'n(,re orpers"org ,requirement' 

I 

From the said transfer'DolIcy' the followingtr'anspire 

Applications on domestic grounds with requisite verification have to 

be recommended withouireDIaceThenti the chain. 

More particularly para "I" states that for inter-command posting for 

compassionate ground posting for three years will be offered with 

replacement granted. In very exceptional cases, such posting may be 

allowed without replacement also at the discretion of CE Command 

on case to case basis depending on emergency / compassion, defi 

state, org. requirement 

Hence, as admitted by the respondents themselves by annexing their own 

transfer.pbcy; a prayer for compassionate posting on domesticgrounds may be 

recommended without replacement by the CE Command depending on the 

urgency of the case. 

Nis 
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The applicant has undisputedly been representing for compassionate posting 

for a very long time and on more than one occasion and on domestic grounds. 

Hence, the respondents, could have considered his case without replacement 

for an inter-Command transfer for a period of three years as provided in their own 

transfer policy subject to his seniority and other Rules in vogue. In the speaking 

order, however, the respondent authority has stated that, 

"(b) Your application for posting/tfr to Lucknow dt 27 Jan 2017 was 
recommended "With Replacement" by the CEEC, as per policy...... 

This is clearly contradictory to their transfer policy (para "I" at R-2). 

The respondents have also taken the stand in para 4 of their reply that the 

applicant had prayed for mutual transfer vide his representation dated 27.1.2017. 

Upon a close perusal of the applicant's representation dated 27.1.2017, both in 

the narrative or in the prescribb. ,pr:f:rm. nowhérê there has been any 

reference to mutual transfer. Rather the applicant, in para f of his representation 

had referred to the f6cf4i.4,hat his application had been.recomrnended "Without 

Replacement" by many officers under the chain of Easterri,fCommand, Kolkata. It 

is hence, not understood from where the respondents have discovered that the 

applicant had prayed for mutual transfer. If not. •the respondents were duty 

bound, according to their own transfer policy, to consider his case without 

replacement. In that event, if so, the Central Command would not be under 

obligation to search for a replacement for the applicant. The other arguments of 

the respondents on his overstay in the peace station, the applicability of tenure 

turn over posting and 30% deficiency in Eastern Command are not relevant for 

adjudication in this matter, as the applicants' representation were confined to his 

payers for compassionate posting only. 

8. 	Accordingly, in our considered view, the transfer policy guidelines have not 

been strictly adhered to while issuing the transfer order dated 23.5.2017 and also 

in the speaking order dated 28.12.2017, and, accordingly, as held in Union of 
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India v. S.L. Abbas, (1993) II LLJ 626 and more particularly in N.K Singh V. 

Union of India, (1995) I LLH 854 that if the decision is vitiated by mala fides or 

infraction of any professed norm or principle governing the transfer as contained 

in the respondents' transfer policy, this matter calls for intervention in judicial 

review. 

We hence set aside the transfer order dated 23.05.2017 (Annexure A-I to 

-the O.A.) and direct the concerned competent respondent authority to consider 

his representations for compassionate posting in the light of their transfer policy 

particularly para '1" of the same without insisting on any replacement. 

We also find that despite orders of the Tribunal dated 23.3.2018, the 

applicant has not indicated whetheLheid preferred any choice posting. The 

directions of the Tribunal will,nce, not, precludè4hdzl.. applicant from indicating 

his choice stations to thecompetent respondent authority, who may take the 

same into consideration, if applicable while firrally disposing of the 

61 

representations of the lapplicant ithe light of their transte policy guidelines 

I 
9 	The 0 A hence suceedon meritajid is ipoed of with the above 

directions There will be no odr as toosts 	/ 

10. 	M.A. No. 118 of 2018 praying for stay of the transfer order dated 23.5.2017 

is disposed of accordingly. 

(Dr. Nandita Chatterjee) 
Administrative Member 

(Bidisha Ba'nerjee) 
Judicial Member 


