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The Hon'ble Mr. Justice Vishnu Chandra Gupta, Judicial Merhber
The Hon'ble Ms. Jaya Das Gupta, Administrative Member.
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OA No.350/01508/2014

Pannalal Ghosh Dastidar, son of Late P.B.Ghosh Dastidar,
, aged about 33 years working as Master Créftsman
I ‘ (Machinist) Section CNC-II. Ticket No. 16, Per No. 100683 in
' the Rifle Factory, Ishapore, Post Office Ichapore-Nawabganj,
District 24-Parganas (North), Pin-743144 and residing at
Sondlapara Road, West Maniktala, Ichapur Post Office
.Ichapore-Nawabganj, District-24 Parganas (North), Pin-
743144. ’
4 ‘ | -Versus-
1. UNION OF INDIA service through the Secretary, Ministry of
Defence (Department of Defence Production), Government
of India, South Block, New Delhi-1 10001.
}
2 THE CHAIRMAN, Ordnance Fantory Board, Mi{fﬂstry of
Defence, Government of India, 10A, Shaheed Khudiram

Bose Road, Kolkata-700001.

3 THE GENERAL MANAGER, Rifle Factory Ishapgre, Post
| Office —|shapore-Nawabganj, District-24 Parganas (North),
Pin-743144. ,”

4, THE PRINCIPAL CONTROLLER OF ACCOUNTS
(Factories), 10A, Shaheed Khudiram Bose Road, Kolkata-

700001.
Respondents
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OA No. 350/01386/2014

| 1. MOHAN LAL DAS, son of Late Manindra Nath Das, agé?
| | about 58 vyears, working as Master Craftsman bearin!g
| Personal No. 151709 under General Manager, Rifle Factor.l’r,
Ishapore, Nawabganj, District - 24 Parganas (North) and
residing at Village and Post Office — Nadral (Joychandital;a)
via Kankinara, Police Station — Jagatdal, District — 24 -
Parganas (North), Pin-743126. |

2 SUBRATA KUMAR BANERJEE, son of Late A.K.Banerj?e,
Y - . aged about 55 years working as Master Craftsman bearing
| ' Personal No. 151731 under General Manager, Rifle Factic!;)ry
{shapore, Nawabganj, District- 24 Parganas (North) and
residing at 19 No. Railway Gate Math Bagan, Post Officjfé -

* Bengal Enamel, District 24 Parganas (North), Pin-743144!

3. HARIPADA MAJUMDAR son of Late P.C.Majumdar, abed )
about 53 years working as Master Craftsman bearing
152368 under General Manager, Rifle Factory, Ishapore,

Nawabganj, District 24 Parganas (North) and residing at

Niranjan Nagar, Block-A, Post Office, Chandanpukur,
Barrackpore, District 24 Parganas, Kolkata-700122.

4  PARESH NATH SHAW, son of Late Jagannath Shaw aged
about 99 years working as Master Craftsman, bearing
Personal No. 151634 under General Manager, Rifle Factory
Ishapore, Nawabganj, District- 24 Parganas (North)i; and
residing at 19 No. Railway Gate Math Bagan, District 24
Parganas (North), Pin-743144. "

5. JAGABANDHU- PAL, sons of Late Biswanath Palh‘aged

“about 60 years worked as Master Craftsman, bFaring..
Personal No. 151633 under General Managef, Rifle Factory
Ishapore, Nawabganj, District- 24 Parganas (Northi) and
residing at Clo. Smt. Rupali Biswas, Monirampur, Post;%Office
Barrackpore, District 24 Parganas (North), Pin-70012%.

4 I

6. GHANSHYAM BAJPAI, son of late Ramnaresh Bajpai, aged
about 58 years, working as Master Craftsman, 'pearing
Personal No. 170004 under General Manager, Rifle Factory
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10A Shaheed Khudrram Bose Road, Kolkata-700001.

- MS. JAYA DAS GUPTA, AM:

Ishapore Nawabganj, District- 24 Parganas (North) é}and
resrdrng at C/81, East Land, Type-lll, Post Office Bengal
Enamel, District- 24 Parganas (North), Pin-743122.

-Versus-

UNION OF INDIA service through the Secretary, Mrnrstry of
Defence (Department of Defence Production), Government
of Indra South Block, New Delhi-110001. :

_'THE CHAlRMAN AND DIRECTOR GENERAL, Ordnance

Factory Board. Ministry of Defence, Government of |nd|a
‘t

i i
THE GENERAL MANAGER, Rifle Factory Ishapore, Ii;—’ost
Offrce —Ishapore- Nawabganj, District-24 Parganas (North),
Pin-743144. )

THE PRINCIPAL CONTROLLER OF ACCOUNTS
(Factorres) 10A; Shaheed Khudiram Bose Road, Kolkata-

700001.
....... Respondents

Forthe Applicants  : Mr. P.C.Das, Counsel
For the Respondents ‘Mr.B.P.Manna, Counsel

ORDER |

analogous matters. / .
_ h

" Original Application No. 1508 of 2014 and OA‘ No.

: 138'6‘ of 2014 are taken together as both the parties (i.e! the

applicants and respondents) have submitted that they%i are
. i

-~




2. While in  OA No. 1508 of 2014 there is only bne
abplicant namely Pannalal Ghosh Dastidar, there are ]irSIX
b

applicants in OA No. 1386 of 2014.

3. The Applicants have approached thrs Tribunal under
section 19 of the Administrative Tribunals Act, 1985 seekmg!the

following | rellefs :
; OA No. 1508 of 2014 ﬁ

- (a) To quash and/or set aside the |mpugned .
| office order dated 16" June, 2014 being No. 1896/I-
| ¢ C/MACP/LO.B/2014 along with letter of Mlnrstry of

r

Defence being I.D. No. 11 (5)/2009-D (Civ-l) d%te(f
06.02.2014 being Annexure A-18 of this orlgrnal
application which is absolutely illegal and arbrtrary in
view of the similar decisions passed by this Hon"ble
Tribunal as well as Coordinate Bench of the Central

~ Administrative Tribunal, Chandigarh Bench dated:27"
November, 2009 in OA No. 104/PB/2013 and OA: No.
519/PB/2013 and also the order passed by ' this
Hon'ble Tribunal in OA No.1231 of 2013 dated :
24.09.2013 and OA No. 738 of 2013 dated 22.07. 2013
and the latest order passed bX this Hon'’ble Tnbunal in
OA 350/01386/2014 dated 10" October, 2014;

p ' (¢) To quash and/or set aside the lmpug"ned
o ~order dated 23.10.2014 issued by the respondent
authority whereby and where under the beneflt of

MACP in respect of Grade Pay of Rs. 4600/- of the

applicant which was granted in favour of the applrcant

»has been deleted being Annexure A-20 of this orlfqrnal

. application which is absolutely illegal and arbrtrary in

view of the similar decisions passed by this Hon ble
Tribunal as well as Coordinate Bench of the Central

. Administrative Tribunal, Chandigarh Bench datedr]27
-~ November, 2009 in OA No. 104/PB/2008 as well as
order passed by the said Coordinate Bench in OAh\ No.
217/PB/2013 and OA No. 519/PB/2013 and also the

order passed by this Hon’ble Tribunal in OA No. 1231

- of 2013 dated 24.09.2013 and OA No. 738 of 2013

dated 22.07.2013 and the latest order passed b y this

Hon'ble Tribunal in OA 350/01386/2014 dated 10"

s October 2014, -

pd
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(c) Adeclaration to the effect that the applicant
s entitled to the grade pay of Rs. 4800/- as 3 MACP
and they be further directed to continue the applicant's
pay and allowances, while continuing the grade pay of
Rs.4600/- with all consequential benefits without
effecting any recoveries from them; ) |

- (d) To pass an appropriate order directing

upon the respondent authority to refund the af’ ount if
they. have already deducted from the salaries of the
applicants with penal interest and to quash aqd/or set

aside the decision of recovery.”

OA No. 1386 of 2014
(a) Leave be granted to move one single
application jointly under Rule 4 (5) (a) of the%;Central
Administrative Tribunal (Procedures) Rules, 1987 as
the applicants have got a common grievances;,and all

of them are similarly circumstanced persons; '

(b) ~ To quash and/or set aside the impugned
speaking order dated 20" September, 2014 issued by
the General Manager, Rifle Factory, Ishapore against -
the applicants which is absolutely illegal and arbitrary
and in gross violation of the proviso of Article 309 of
the Constitution of India by reduction of their Grade
Pay from Rs. 4600/- to Rs. 4200/- by overriding the
proviso of Article 309 of the Constitution of india along
with Show cause Notice dated 27" June, 2031‘4 being
Annexure-A/19 and A/16 of this original application;

(c) The impugned order dated 15.0312014 be
quashed and/or set aside and declared as illegal and
arbitrary being violative of the object and spirit behind
the MACP Scheme and also being violative of the

i

Constitution of India;

(d) A declaration to the effect Ehat the
applicants are entitled to the grade pay of Rs. 4600/-
“as 3 MACP and they be further directed to ;“continue
the applicants ‘pay and allowances, while ccﬁ?ntinuing
the grade pay of Rs. 4600/- with all cons?quentia!
benefits without effecting any recoveries from ithem;

|

(e) To pass an appropriate order |idirecting
upon the respondent authority to refund the amount if
they have already deducted from the salariﬁs of the
applicants with penal interest and to quash and/or set

aside the decision of recovery.” s

e
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3. ltisthe case of both sides that the applicants occupie‘d

4 «
. the posts of Machinist B, Machinist Skilled, Highly Skilled anjd
Master craftsman as per the following chart. | :

5 Pay
Commissio

4 Pay
Commissio

‘Mode )
Appointmentl_up
gradation

I—ln—
e (|
B ' appointment 290
15.10.8 Machinist ECC Rs.260- Rs.950-
4 B Recommendati 400 1500/-
on :

9599 | Machinist ACP-l
(Skilled)

ACP | jwas
granted tojthe
pay scale of
Rs.  4000-

6000  being
the pay Scale
of next
promotional
hierarchy i.e.
Highly Skilled
Grade. ..

After
implementatio
n of 3-grade
structure  he
was placed in
the  Master
Craftsman
grade . we.lf.
20.5.03.
Movement
from H S to
p , MCM |, is
treated S
placerlqent
not prgmotion
til 31/12.05.

T
i
'

Craftsman

Cadre

Maéter
restructuring - v
G L

Craftsman

1.1.06
5.3.06
5342 | Master

Craftsman

4. There is no dispute that upto the stage of grant of

. Maléter
Craftsman

Rs.4200(G
P) with 3%
increment

seco‘nd"f ACP to them on 05.03.2006 i.e. after introduction af the

e CPC they wef_'e granted the scale of Rs. 5000-8000/-. Th;‘a only
I

controversy arises because as Per the submission ?f the

, ' ]
licants they were granted third MACP benefits on 05.0i3.3012

app ‘
in the GP of Rs. 4600/- but this was later withdrawn ang they

.3\,\,'\

var s -
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oy
were gi{/en the GP of Rs. 4200/- with an extra 3% increméﬁt as
-‘ i

MACP benefit. As a result of this exercise, recovery has jbeen

made only from one abplicant (Shri Paresh Nath Shaw who rétired

from service w.e.f. 30.04.2014 and recovery was made frorrpI him |

i

before his retirement). The learned counsel for the applicants 1&mve

drawn Ol;JI' attentio_r’\ to the letter of the Ministry of Defence D ((i)iv-l) |
a |

(part of Annexure-A/18, at page 104) and want to takei'I the

advantage of thi_s"communication from the Ministry of Def?fpce.

~ Such communication is set out below:

“Ministry of Defence | Y

D (Civ-1) ”

Subject:  Restructuring of cadre of artisan staff in

| " Defence Establishment in modification of
| recommendations of 6" CPC- clarification
regarding. '

Reference Ministry of Defence ID note of
even number dated the .....on the above mentioned
subject. The entire matter has been reconsidered in

~ consultation with the DOP&T and Department  of

Expenditure. Their advice in the matter is as under{-:;

() As per provision of MACP Sch[ieme

introduced w.e.f. 01.09.2008, financiaﬂl up

gradation is admissible in the hierarcmy of

Grade Pay and placement of High Sk'ined

workers (GP Rs. 2400/-) as Master

Craftsman (GP Rs. 4200/-) is very rﬁuch

considered as ladder in hierarchy of Grade

Pays. Ignoring the placement of HQ"ghly

;‘ Skiled as Master Craftsman (Non

f  Functional) will be deviating the provisions

| of MACPS. Hence placement of H';ighly

e Skiled workers as Master Craftsman

' ~© (MCM) prior to 01.01.2006 would be offset

! | against one up gradation for the purpose of
grant of MACP benefits; '

e

e

NI



(i)  MCM being the feeder post of Charge/man

and since both these posts have ide nticat™
pay band and Grade Pay financiefyl up
. gradation under MACPS cannot befto a .
I Grade Pay which is more than what is

* admissible in regular promotion; ‘

(i) Financial up gradations earned to; non

. | functional post of MCM is to be taken into
q | account as 2™ financial up gradationiin so
far as MACPS is concerned,; i

1
!

(iv) On ground (ii) above i.e. whether MCM is
¥ ' the feeder post to charge man is f’prima
facie a question of fact to be established by
the administrative Ministry i.e. Ministry of
Defence. The contention of the staff %ide in
this matter that MCM is not a feeder post to
Charge man is therefore may be re:solved
by Ministry of Defence itself;

2 As for the 1 (iv) above, the matter K5
been considered in consultation with Defence
Finance and it is further clarified that since
the post of MCM was not in the hierarchy of
) | artisan staff cadre upto 2005 Highly §ki||ed
4 Worker/MCM who were already drawing scale
of charge man (Rs. 5000-8000) viz; the
promotion post upto 2005 under ACﬂ'S may
be considered for further financial up
gradations if due in the next Grade Pay (Rs.
4600/-) in the hierarchy of grade pay. !

This issues with the concurrence of
Defence Finance vide their L.E. No.017/AG/PB
dated the 5" February, 2014.

Sd/-(M.S.Sharma)
Under Secretary”

5. - As per paragraph 2 of the aforesaid commupication,

supra, the maf_ttér h.és been clarified that since the post of Master

S ' Craftsman is not in the hierarchy of artisans upto 31.12.%005 the
h
highly skilled worker/Master Craftsman who are alreadyﬁ drawing

e

P
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the pay scale of ch
of Mastér Craftsma
considefed for further fin
of Rs. 4600/- in the hierarchy

set out below, that as on 31.12

posted as master craftsman enjoying the

7000/-, before the introduction of 6" CPC

arge man Rs. 5000-8000/- i.e. promotional Ibost

I

n as on 31.12.2005 under ACP ma)J/ be
ancial up gradation if due in the nexftJ GP
of the GP. It is clear froﬁw the reéords
2005, the applicants we:“lr;e all

pay scale of Rs. ;}4500-

e as on 31.12.2005.

§
They were not posted to the promotional post of charge man nor

were they enjoying the pay scale of Rs. 5000-8000/- attached to

the post of charge man before 01.01.2006. All of them were

placed as on

Decermber, 2005 in the pay scale of Rs. 4500-7000/-

details of which in

given herein below for ready reference:

1.

OA No.350/01386/2014 - Mohanl

so far as applicants in OA no. 1386 of 2014 are -

al as & 5 Ors ~VsiUol & Ors.

Sl | Name
No | applicant

of

Designation

Pay scale as
on
31.12.2005

Remarks :

1
i

1. |'Mohan Lal Das

Master

craftsman

Rs.4500-125-
7000/-

The applicant was drawing
Basic Pay of RS. 5125/ in
the pay scale %J"f Rs.4500-
7000/- on 31.12.2005, the
minimum i.e. Rs. 4500/- of
which highlighted in the pay
slip. ;!

02 | Subrata Kumar'

Banerjee

-do-

-do-

The applicant Was drawing
Basic Pay of Rs. 5000/~ in }
the pay scale ‘]bf Rs.4500-
7000/~ on 31.12.2005, the
minimum i.e. Rs. 4500/~ of
which is highlighted in the

pay slip. [

03 | Haripada
Majumdar

-do-

-do-

The applicant/'was drawing
Basic pay of [Rs. 5125/=in
the pay scale of Rs. 4500-
7000 on 31.12.2005 the
minimum i.e.:Rs. 4500/~ of
which is highlighted in the
pay slip.

04 Paresh
| Shaw

Nath

-do-

-do-

The applicarjf was drawing
Basic Pay of Rs. 5125/ in

the pay scale of Rs. 4500-

e ’ ’DV{/\
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10

7000 on 31.12.2005 the\
minimum i.e. Rs. 4500/ of
which is highlighted in the
ay slip.

05 | Jagabandhu Pal | -do- -do-
‘ Basic Pay of Rs5000/- in

the pay scale of Rs. 4500-
7000 on 31.12:2005 of
which is highlighted in the
pay slip. =

- increment as MACP instead of Rs. 4600/-.

y slip
06 | Ghanshyam -do- -do- The applicant was drawing
Bajpai Basic Pay of Rs. 4750/- in
he pay scale of Rs. 4500-
7000 on 31.12.2005 the
minimum i.e. Rs: 4500 of

payshp.
The applicant was' drawing |

which is highlighted in the
pay slip. g

6. In fact from the chart given above, they were inen the

scale of Rs. 5000-8000/- only on 05.03.2006 i.e. the date after the

6" CPC came into effect. The Applicants did not enjoy the scale-of

Rs.. 5000-8000/- in the 5™ CPC which culminated on 31.12.2005
also aé the post of charge man enjoying the scale of Rs 5000-

8060/- is a promotional post to that of master crafts iéman they

carfmo'i get the GP higher than the promotional post of charge

man. The GP of charge man is Rs. 4200 in theéfb‘”‘ CPC.

Therefore, is nO need to interfere in the action takgén by the
respondents of awarding them GP of Rs. 4200/- with 3 extra

7. Alsoin the case of the Applicant Shri Pann:alal Ghosh
|

\ Dastidar in OA No. 1508 of 2014, as per the documen:t (Pay slip)

submitted by the respondents as per direction of th§ court it is

apparent in December, 2005 he was in pay scale Qf Rs. 4500-

7000/-.

%
f
i
i
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8.  Show cause notice for the recovery to be made ofthe:

1
4

over paymemt was issued to Shri Pannalal Ghosh Dastidasr onr
04.03.3014 and the order allowmg GP Rs. 4600/- was canceHed
vide order dated 15.03. 2014 Therefore, we see that more than

five years have not passed between the wrong fixation of Grade'
Pay and the order cancelhng such wrong fixation of GP. !

1
Similarly in the case of Applicants in OA No. 1386 f

.!

2014, the following facts are given below:

Name - Show Personal | SPEAKING X
cause hearing ORDER K
| notice 4

Mohan La| 27.6.14 23.8.14 20.9.14 #

‘Das , ‘

Subrata -do- -do- -do-

Kumar ’

Banerjee

Haripada | -do- -do- -do-

Majumdar

Paresh- .| -do- -do- -do-

Nath Shaw__

Jagabandhu. | -do- -do- -do-

Pal _

Ghanshyam. | -do- -do- -do-

Bajpai -

Also in these cases more than five years have not

elapsed from the wrong award of Grade Pay and its rectificat 'on.

The above order shows that hearing was given before recovery

- order/speaking order issued.
9.- .- The Applicants have also drawn our attention to :the |
4

order of Chandlgarh Bench of the Tribunal in OA No. 104/PB/2t008

‘dellvered on 7" November 2009. We have gone throughj the

i e ——

same. We find that the issue before the Chandigarh Bench of the

F

.

Tribunaliis different and distinct. The applicant in that case was not

<
YL

B
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given any promotional benefit in 24 years of his service. So he
became entitled to 2™ ACP from 09.08.1899 on which date the
ACP scheme of the Govt. Of India was introducéd. In the pres%nt
cases 2" ACP was granted on 5.3.2006 in the scale of Rs. 5060- B
8000 i.e. as on 31.12.2005 the applicants were in scale of Rs.
4500-700.0. As per communication of Ministry of Defence, supra,
they are not entitied to GP Rs. 4600/-. |
10. On the question of recovery, the learned counselli for
t'hAe Applicants placed reliance on the decision of the Hon'ble Aipex
Court rendered in the cése of State of Punjab and Others etc
Vs. Rafifq Masih (White Washer) etc, Civil Appeal No. 1152|7 of
2014 (arising out of SLP ( C) No. 11684 of 2012 dated‘?é18"‘
December, 2014. The relevant portion of the decision is quoted

hereunder:

«42. It is not possible to postulate all situéjtions
of hardship, which would govern employees on the
issue of recovery where payments have mistalfenly
been made by the employer, in excess of | their
entittement. Be it as it may, based on the decisions
referred to herein above, We may8 as a ready
reference, summarize the following few situations
wherein recoveries by the employers, woufd‘be
impermissible in faw.

(i) Recovery from employees beIongvfng to
Class-lll and Class-V service (or ﬂ;roup

«C’ and Group ‘D’ Service);

(ii) Recovery from retired employe%s, or

employees who are due to retire ;Mithin
one year of the order of recovery; ?‘Li

|
i
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(iliy Recovery from employees, when. the

\ excess payment has been made for a
period in excess of five years, before -
the order of recovery is issued; |

]
{

(iv) Recovery in cases where an employe? has
wrongfully been required to discharge
duties of a higher post and has been paid
accordingly even though he should/ have
rightfully been required to work against an
inferior post; g

(v)  In any other case, where the Court arrives

| at the conclusion that recovery if ‘made
from the employee would be iniquitous or
harsh or arbitrary to such an extent, as
would far outweigh the equitable balance of
the employer's right to recovery.”

However, on the issue of recovery, the Hon'ble Ape;;(‘ Court

rendered a decision on 29" July, 2016 in Civil Appeal No.§'3500 of

2006_‘, in the case of High Court of Punjab and Harayana % Ors vs
x | Jagdev Singh. The Hon'ble Apex Court after taking not:;é of the

case of Rafiq’s case supra was pleased to hold as under: |

I
«42  For the reasons, the judgment of{the High
Court which set aside the action for recovery is
unsustainable. However, we ar€ of the view that the
recovery should be made in reasonable instalments.
We direct that the recovery be made in|| equated
monthly instaiments spread over a period of t\ljyo years.

13. The judgment of the High fleourt is
accordingly set aside. The Civil Appeal shall stand
allowed in the above terms. There shall be no order as

to costs.”

11. In view of the discussions made above we find no

A merit in these cases. Hence both the OAs stand |dismissed.

/

%
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Aiccdrc!inglyMA disposed of. Any subsisting intejim order stands -
vécated.

HoYvever, while parting with this case, fin the light of the

(s!upra) we dlrect the Respondents that recovery |f any, instead of

m%lump sum shall be in equal monthly mstalmenfs There shaII be e

| no{ order as to costs. | |
I] )ﬂ\b— ¥
I ' \”/f\)(\
(Ms Jaya Das Gupta) | (Justlce V.C.Gupta)
Admlnlstratlve Member JudICla| Member
i
KNM .
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