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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

No. OA 350/1439/2017 Date of order : 26.3.2018

Present:

Hon’ble Ms. Manjula Das, Judicial Member
Hon'ble Dr. Nandita Chatterjee, Administrative Member

SUBHASIS KOLEY

S/o Late D.P.Koley,

Working as Senior Station Manager
(Gazetted), S.E. Railway,

Howrah,

R/o Vill & PO - Diwan Maro Nimpura,
PS - Kharagpur Town Police Station,
Dist .- West Midnapur.,

{{\‘\ﬂppmcmn a t L,

VERSUS
*u’"

1. Umon of Indla.through
\The Generdﬂg’aﬁagel;,
South EafStermRailwa
mGarde rﬁch Gaa} -
4y, Kolkatdls 065’43 '

. The Sécretary;
Railway;Board
@_ Rail Bh Wan, o

New Delhlr .

. The Chief Operatlon' ahager,

South,Eas;EMaﬂ

Gardén Reath,

Kslkat"é'",gooma
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. 4. The Chief Personnel Officer,
* So‘hth Eastern RZYlway ;

: Garden Reach, e i 1
Kolkata®.700043 4 M" TS

5. Chief con?m\e?&l ‘Manage

South Eastern-Railway,
14 Strand Road, |
8th Floor,

Kolkata - 700001.

6. K.S.Anand,
Dy. Chief Safety Officer,
S.E.Railway,
Garden Reach Road,
Kolkata - 700043.
Presently working as
Sr.DCM, Adra Division,
S.E.Railway, Adra,
Purulia - 723101.

...RESPONDENTS.




or the applicant : Mr. A.Chakraborty, counsel
Ms.P.Mondal, counsel

For the respondents:  Mr.B.L.Gangopadhyay, counsel
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Per Ms. Manjula Das, Judicial Member

Mr.A.Chakraborty, 1d. Counsel assisted by Ms.P.Mondal, 1d counsel
appeared for the applicant. Mr.B.L.Gangopadhyay, 1d. Counsel appeared for the
respondents. ‘

2. By making this OA the applicant has approached this Tribunal under

Section 19 of the Admlms\tfaﬁve g1'1'5.1 s A.T{l(}g;‘“\s'eekmg the following

e @f‘ Lr@

a) Rejectmg speah@ 16.10.2017 isSued: by Chief

Oper%tlonal Manag@ g Bastfrm dailway, GRE 0 the ground
{4t memoran %ss e J'y heﬁ)OF’I‘ dated !1,1 3012 and
63 1.2014 {ve?éuno‘%‘foﬁba?c?i -
b) g_&n order éénssu es onde ts to gran“f"’e applicant
::.promotmn %Tgmt"d.ﬁt‘z vacant:i:on*ﬁf hot 'bams in Traffict OPTQG)
nd COPMMb-Department w.e.fethendate] pnvate reg"f)'éndcnt was
C; omoted and,to«-gr‘iﬁ"hm all tonsequentlzﬂ 'benefits.,

3. Theq)rlef fact of\he«({/ ms ;x‘ﬁ}

hthetapplicant in the: present OA
phicant n Ui

is that t e«%phcamt was 1n1t1a11 appoint d\ Commercial Clerk "Otiv151.1988

ill.

and éubsequently he, pas‘s\eaLaepartmcntal’ Cominercial Apprentice

Examination and.;\{as pﬁed to the post of Com erc@lns ectog((}r If) on
)
September, *1994. Therapplican ualified”in thei D?par ' Competitive

Examination for*selcc ion of ‘Asst. ‘Commerc:lal Manager Asst Operation

Manager and was sele;d\Mm t of Assts Commercial Manager,
Chakradharpur on 25.10.QOM' apphcant was awarded Upgradation to
Grade Pay Rs.5400 vide office order date,’fd 8.5.2009. Thereafter he was
promoted to the post of DCM '[Grade Pay Rs.6600), Chakradharpur on
3.6.2003. The applicant was then transferred to the post of Sr. Commercial
manager (CP}, S.E. Railway, Kolkata on 2.2.2015 and again transferred and
posted as Area manager, Shalimar on 7.,10.2015. The applicant was then
transferred and posted as Senior Station Manger (Gazetted) Howrah, S.E.

Railway on 18.5.2017.




The applicant approached this Tribunal in OA 936/2017 challenging the
order of promotion issued by CPO, S.E. Railway, Garden Reach, Kolkata vide

office order dated 20.1.2017 by which the applicant was deprived of his

legitimate promotion and his junior K.S.Anand (respondent No.6) was.

promoted to the post of Junior Administrative Grade (Grade Pay 7600/-) and
posted as Dy. Chief Safety Officer, S.E. Railway, Garden Reach, Kolkata. The
OA was disposed of on 19.7.2017 with certain directions. In compliance with
that direction, a speaking order was issued by the concerned respondent
authority on 16.10.2017 and the prayer of the apphcant for grant of promohon
against SAG was rejected \Beu% angvedr with the-sa1d'qspeak1ng order the

instant application %Been filed by the respondents !,

4, Mr. Gangopadhyay, 1d.+Colinsel for e T spondents on Tthe bother hand

submitted th::?'the appli¢ant'was’appoin

rc dgn wa servxcefdﬂils 1.1988 as
Commercidl Clerk. Thé'{e;%:?}}-p #d{:\}s Commﬁ'g;al Exanager
I~

‘ti-i-qa Q!
on 25. 10 %(-).?5 and to, the-postof+Sr. Scale on*‘3*6*2013 On the ocfc;.lrrence of a

vacancy 1{1&;JA Gradeithe apphca t}was t zone o conmderggtgn, but he
could no\l'):,)promoted Since, SP ase was en in agaxnst the p}phcant As
such though DPC wasyhelda.on,‘} 12 2 16§S), se.,.has been kep under
sealed cover as per ﬁ;ﬁw y Boards c1rcular.a stt: \ 252/99 dated
21.1.1993‘.' In (thi r{éannme\the applicant } ha beeﬁx ssued with a major
T /

penalty charge sheetu,on 29! 6 2.0 1{5 ilricg ihxs dfo\rﬁmer K.SfAnand was promoted
to JA Grade purely on‘_ad hoc.,Wgad yay al submltted that the
sealed cover will be opened only.on ﬁngliﬂs_gﬂtﬁionrof?his departmental proceeding
and also on finalisation of SPE case and this will have no effect on the
applicant if he is acquitted from the SPE case.

5 Mr.Chakraborty, Id. Counsel for the applicant has further submitted that
Railway Board’s circular at Sl. No. 253/2009 provides that at the time of
consideration of the case of promotion of the Government servant, details of the
eligible Government servant in respect of whom prosecution of criminal charge
is pending, should be brought to the notice of the Departmental promotional
Committee. Since no prosecution for criminal charge is pending against the
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applicant till date, therefore the question of keeping the case of the applicant
for promotion in a sealed cover does not arise. To substantiate hs argument
Mr.Chakraborty has relied upon the judgment of Hon’ble Apex Court in the
case of Union of India -vs- K.V.Jankiraman [AIR 1991 8CC 2010].

6. We have heard the ld. Counsels for both parties and perused the
pleadings and materials placed before us.

7. The applicant is presently working as Sr.Station Manager, S.E.Railway,
Howrah who was initially appointed as Commercial Clerk on 15.1.1988 and
subsequently he passed departmental Commercial Apprentice Examination
and was promoted to the‘pdst"of Gommercgl;lxlnspector {Gr.II) on Septcmber

yv3
1994. The apphcant:’q}.xahﬁed in the Departmental Competﬁlve Exammatxon for

selection of Asstj?lommerc;eg Managm Asst. Operatlon gpanager and was

selected for‘%he post fof ‘A'sst ébmmermal ah ger, ChaffradhArpur on

> N ko2
"Pgrﬁ;:’i\to Gradé"‘l?ay\Rs,safoo

25.10.2005._The appllc{ant s
vide office~order dated“8-5*2009 “Thereaftefﬁhe*wasvpromoted fé;he post of

f.w

3.6.2 03 The applicant was

then transferred to the\.post of ;rne'rci

Kolkata on 2.2. 2015..and agam ansfer) fe ed”an ?posted as Area manager,
R N

Shahmar on 740. 201’g~’l‘he applicant was th transferred and posted as

4 }od
Senior Station Ma/r:'ge“r (Gazetted) Howrah, S.A. Rallw}y ot 184.2017 and
w

-~

continued as such. S, f}i‘:\ .

8.  The grievance-arose when he was depnvcd of his prornotlon to the post of
Junior Administrative érade ‘while his junior=ifi the seniority list namely
K.S.Anand was given promotion superseding the applicant. He then made
representation before the respondent No.3 on 22.2.2017 with a request to
consider his case. Thereafter he made several representations before the
respondent authorities, however, no response yielded from the end of the
department.

Being aggrieved the applicant approached this Tribunal in OA 936/2017
which was disposed of vide order dated 19.7.2017 with a direction to the

respondent authorities to dispose of the representation made by the applicant

*
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within a period of six weeks from the date of receipt of the cerifi3ed copy of the
order. In compliance of the order passed by the Tribunal the department issued
the impugned order dated 16.10.2017 disposing of the representations made
by the applicant, by stating inter alia that DPC meeting was held on
15.12.2016 for promotion to the post of JAG on ad hoc basis and result of the
applicant has been kept in sealed cover. Hence this original application has
been filed by challenging the impugned grdcr dated 16.10.2017 and with a
prayer for giving promotion against JAG vacancy.

9.  Granting of promotion to JAG vacancy to the applicant was rejected only
on the ground that SPE.%se‘wag pen m{a@&r&"st rthe -applicant. From the
impugned order dat?d 6.10.2017 it is revealed that #lf ap‘;.:ﬁ‘éant being a Sr.
Scale Officer wgi‘;:tommg w1tﬁf:monexof Consideration forq_promotlon in

JAG. As 136?.:..1'3}006dure}l vﬁlancegea ancc was ;ﬁed for froﬁ; S.E: Railway

Vigilance Departmentfbefore ldin 3)'%’ 2 xgaetmg for- Judgmg st‘fltablhty of the

et i 35
eligible officer. The v1g11ance'~dep§rﬂ_tm§qt “remarked? t at one rEI!’E case is
. pending a&a}nst the ap 1cantr d’san hd Yor rosecutlon has bcen issued by
the Railway'Board. / m

& J ':, ' ﬁ

10. ] issued by the Govt. of India.
Ministry of Personnel, Public; Grlevances & Pené( 'Gov,t.'ofL India 4n view of
ratio laid dowrh by{Hon‘blémApex Court degiixﬂ iﬁs}Union oljlndia -vs
’ ’ ‘H"-—-’/’ & * {
' S~ .
K.V.Jankiraman [AIR 1991.SC 2010] ‘issue‘d;'_ip'sﬁtructio undér what ground

L[] * . L‘
the vigilance clearance for promotion be denied =

(i)  Government servants under suspension;

(i) - Government servants in respect of whom a charge sheet has been
issued and the disciplinary proceedings are pending; and

(i) Government servants in respect of whom prosecution for a
criminal charge is pending.

In K.V.Jankiraman (supra) Honble Apex Court has held as hereunder :

“An employee has no right to promotion. He has only a right to be
considered for promotion, the promotion to a post and more so, to a
selection post, depends upon several circumstances, " to. qualify for
promotion, the least that is expected of an employee is to have an
unblemished record. That is the minimum expected tolensure a clean
and efficient administration and to protect the public interests. An

W
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employee found guilty of misconduct cannot be placed on par with the
other employees and his case has to be treated differently. There is
therefore, no discrimination when 1 the matter of promotion, he is treated
differently.”

It was further held as hereunder :

“The promotion etc, cannot be withheld merely because some
disciplinary/criminal proceeding are pending against the employee. To
deny the said benefit, they must be at the relevant time pending at the
sage when charge- -memo/charge sheet has already been issued to the
employee.”

|1 In Delhi Development Authority -vs: JH.C.Khurana [(1993) 3 SCC
196) Hon'ble Apex Court has held as hereunder :

“13. It will be seen that An daﬁkxi’aman also, empha31s is on the stage
when a decision has, Been a'ke;’toumtla e fhe- disciplinary proceedings
and it was furthef™s ald“that ‘to deny the ~3aid peneﬁt (of,promotmn) they
must be at the" relevant time pending at five tage when charge
memo/ charge’ sheet has alreﬁamnﬂssued to tHe*émployee. The word
4ssued’ used in this co ext in Jén ama}l-lt is urged b&rr} earned counsel
for thc{esbondentﬁri ans s‘émce ongthele ployee arg,‘mable to
read Janklrarnan in thxs manner.. Thefco {l xtin which tﬁ%ﬁword issued’
has been used, ; erely Thean : thdt fhe dec131o}1 to 1n1t1ﬁf'§ dlsmplmary
proccedmgs is taken and: tr‘anslafed mto'détlon b)}‘despatch of the charge
sheet,leaving noidoub‘f'th‘%the dcmﬁ%n‘h’é’fbeen taken The ¢ Ontrary
viewswould defeat*the"ob]ect by cnabhng*the*gévemrnent servant if so
inclined, to evade serv1 d thereby frustrat ! the dec1s1on a?ld get
promonon in splte (& of th cmmn*rmuslﬂhe contraryview Lannot

2

be faken.” / j
Mosteinteresting, oug lie by the responden'f§"to support
their case the rat1o‘6ft?1?ﬂpcx Cou Vs MTana (supr further
confirms- the v:ewf;:a%th*e point of time v\? the\demsmn o initiate
N, TN PN

disciplinary proceedmg@ is taken andstranslated mEo ;'ctlon by dispatch of the
charge sheet will be the-deciding fadtor as to'ﬂwh}an the“flecisiéh has been taken
to initiate the disciplindry proceedings:

This confirms the ratio that it is only when the decision to initiate
disciplinary proceedings is translated into action by dispatch of charge sheet
can it be said that the disciplinary proceeding has been initiated against a
public service.

In Harsh Kr. Sharma IFS -vs- State of Punjab & Anr. [2017 {3) SLR 24~
(SC} it is held as under :

«16. On the first question, viz., as to when for the purposes of the

sealed cover procedure the dlsc1p1mary/ criminal proceedings can be said

to have commenced, the Full Bench of the Tribunal has held that it is
only when a charge memo in a disciplinary proceedings or & charge sheet

W
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in a criminal prosecution is issued to the employee that it can be said
that the departmental proceedings/criminal prosecution is initiated
against the employee. The sealed cover procedure is to be resorted to
only after the charge memo/charge sheet is issued. The pendency of
preliminary investigation prior to that stage will not be sufficient to
enable the authorities to adopt the sealed cover procedure. We are in
agreement with the Tribunal on this point. The contention advanced by
the learned counsel for the appellant-authorities that when there are
serious allegations and it takes time to collect necessary evidence to
prepare and issue charge memo/charge sheet, it would not be in the
interest of the purity of administration to reward the employee with a
promotion, increment etc. does not impress us. The acceptance of this
contention would result in injustice to the employees in many cases. As
has been experienced so far the preliminary investigations take an
inordinately long time and particularly when th3ey are initiated at the
instance of the interested persons, they are kept pending deliberately.”

12. The office memorandum. ;iat_éd 3:1.2014 issued by Ministry of

L]
Personnel, Public Gr:iev%‘nces Pensions (DO ]spe{ks as hereunder :

“For s the’ purpose-~of>Vigildnce clearanc@ for Rev1ew DPC,
mstructlons”'?mst in OM:No. 2(511]72— J99:2Estt(A) dated 31.1 1:1.2002 that
rev1eWgDPC will takér 1nt3~ consﬁer tiont the Yircumstafices obtalmng at
the time’ e'of ongm D d y‘ sﬁbsequ&fnt’"s‘ituatlon aﬁ‘smg thereafter
twill not stand i inf th‘bnw }of\ugﬂance clé’arante for reviewsDPC. However,
before,‘the officet{s acfﬁﬁlly rorﬁé'té'd 1tm ffeds be cnsurfgfthaf ;he/she
is clear from v1g11an\'é"an‘1 -and the_p‘f v131on of para of OM No.
22011/4/91-Estt{Aydated=#4:9:1092 Sremotattthcted.” o

h }L-r } \J\}Jr’ - 5

("-XXX \x. - XXX ![‘S‘N\ f{ P o'e SN |
3. the matter Bkhas beenI exammed it _/ consultatlof J w1th the
Department of LegalJ\ffaus and 1t 1s further clarified that, 1n‘thc,icase of
a review DPC; where-..‘__a ]1.‘11‘1101‘ ‘,has been_ promoted on the
recommendaﬁ'&ns e B‘i‘lglmc "the offitial wotld be consifiered for
promotlon ifs hef, s}i’eus clear from v1g1faﬁ'&nngle\on thé’ date of
promoUon of,the Jumor, even if the prov1§1ons 0 'para 1'21 of DOPT OM
dated 14" 9 92 sget a \ttractcd on the dafe the, actual P omotion is
considered, Vas prov1ded 1n‘D®PT-OM No.x22011/2799-Fétt (A} dated

21.11.2002” : LAY /

13. Admitted fact that appear§~from+the spfffkmg order issued by the

x,«

J—re

respondent authorities is that DPC meeting was held on 15.12.2016 for
promotion to the post of JAG and one major penalty charge sheet was issued to
the applicant on 29.6.2017 and handed over to him on 5.7.2017. Thus it is
abundantly clear that during the DPC meeting for promotion to the post of JAG

held on 15.12.2016 the applicant was neither placed under suspension, nor

‘was a charge sheet issued to him nor any criminal case was pending against

him. The sealed cover will hence not apply to the applicant in this case on




|

"15.12.2016 as far as the major penalty charge sheet was issued on 29.6.2017
after long six months.

14. By taking into consideration the entire c;)nspectus —c;f the case and as per
law laid down in K.V.Jankiraman (supra) as well as the office memorandum
dated 14.9.1992 and 23.1.2014 issued by DOPT, we are of the view that the
department ought not to have kept the matter of the applicant for promotion to
the post of JAG under sealed cover in view of the discussions made in the
foregoing paragraphs.

15. Hence we have no hesitation to set aside the speaking order dated
16.10.2017 and direct the,é"i - Qndenguthc');ige:s 10 ope}l’ the sealed cover and
give promotion to t@ﬁ}icant to the post of JAG fronﬂhe d;%eie his junior got

und-sﬁi!able by th! co'mmittee of the DP(?%
‘ : / g ! f‘“‘ %

the promotion, ifshe is fo
.4 '
16. The OZ"s'tands allowed™No orderlasttoscost i

(DR. NANDITA CHATTERJEE)*
ADMINISTRATIVE MEMBER

ol AT
(MANJULA'DAS)
JUDICIAL MEMBER
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