
'Lfir CENTRAL ADMINISTRATIVE TRIBUNAL 2 
CALCUUA BENCH 

No. OA 350/1439/2017 	 Date of order : 26.3.2018 

Present: 	Hon'ble Ms. Manjula Das, Judicial Member 
Hon'bie Dr. Nandita Chatterjee, Administrative Member 

SUBRASIS KOLEY 
S/o Late D.P.Koley, 
Working as Senior Station Manager 
(Gazetted), S.E. Railway, 
Howrah, 
Rio Viii & P0 - Diwan Maro Nimpura, 
PS - Kharagpur Town Police Station, 
Dist . - West Midnapur. 

I 

PPLICANT  at/k  
VERSUS 

1. Umon of India through 
..%Te Generjia&ge'r 

South EaRa1w 
Garden 	Na 	

* 

L Kolkata4  700'Th13. 

2. TheS creta , 	 - 	r 
C RailwaBoard, 

Rail Bh4n, 
New Daft 

U. The Chief erationjManager, 

4. The Chief PerS 
'• Solth 'astern 

1. 	 jøfr 

Garden Reach, 

ci 0ff-Ic ._$K,%" 
iWay- 

1LL4 	 A 

Chief CbmmercialsMmnge 
South EasteñtRailway, 
14 Strand Road, 
8th Floor, 
Koikatá- 700001. 

K.S.Anand, 
Dy. Chief Safety Officer, 
S.E.Railway, 
Garden Reach Road, 
Kolkata - 700043. 
Presently working as 
Sr.DCM, Adra Division, 
S.E.Railway, Adra, 
Purulia- 723101. 

.RESPONDENTS. 

a 
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//or the applicant 

For the respondents 

/ 

Mr. A.Chakraborty, counsel 
Ms.P.Mondal, counsel 

Mr.B.L.Gangopadhyay, counsel 

ORDER 

Per Ms. Manjula Das, Judicial Member 

Mr.A.Chakraborty, id. Counsel assisted by Ms.P.Mondal, ld counsel 

appeared for the applicant. Mr.B.L.Gangopadhyay, id. Counsel appeared for the 

respondents. 

2. 	By making this OA the app4licant has approached this Tribunal undef 

Section 19 of the Administtatly ¶tt1t,f.1985 eeking the following 

reliefs 

Rejing speaking detdI~d.10.2017 isaue by Chief 
Operational Manage., ou 	açtrn .Lilway, GI on the ground 

thit rnemor'arccI1m SEsteA yy hZD07F T dated41i.012 and 

!l.2Ol4Gieno't*foMetljf 	\ 	
_jS 

order 	 onde ts to gran4e a plicant 
-S ..._n4 C, 	 basis inWaffit.OPTO) 

I 

w.e.thttpHvate rponc1nt was 
I.. 

all Ednsequentiàt benefits. 

abthe-applicant in the prescnt OA 
fl\Jj _ 

hted n* Cnrnmercial Clerk or15.1.198S 

3. 	TheD?ief fact 
'N 

is that tlteaplicant was 

and Aibsequently I 

Ii. 
Examination andwas. 

\ 
September, '1994. The 

a 
Examination for selec 

to the post of 

)licat''Nualifiedin the,. 

rcih11inectoF (Gr.1I) on 

,syi I 
paritifientaY Competitive 

Asst. Operation 

Manager and was slected 
	 Of 
	 Manager, 

Chakradharpur on 25.10.2005. 	 was awarded Upgradation to 

Grade Pay Rs.5400 vide office order date%d 8.5.2009. Thereafter he was 

promoted to the post of DCM (Grade Pay Rs.6600), Chakradharpur on 

3.6.2003. The applicant was then transferred to the post of Sr. Commercial 

manager (CP), S.E. Railway, Kolkata on 2.2.2015 and again transferred and 

posted as Area manager, Shalimar on 7.,10.2015. The applicant was then 

transferred and posted as Senior Station Manger (Gazetted) Howrah, S.E. 

Railway on 18.5.2017. 
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The applicant approached this Tribunal in OA 936/2017 challenging the 

order of promotion issued by CPO, S.E. Railway, Garden Reach, Kolkata vide 

/ 	office order dated 20.1.2017 by which the applicant was deprived of his 

legitimate promotion and his junior K.S.Anand (respondent No.6) was. 

promoted to the post of Junior Administrative Grade (Grade Pay 7600/-) and 

posted as Dy. Chief Safety Officer, S.E. Railway, Garden Reach, Kolkata. The 

OA was disposed of on 19.7.2017 with certain directions. In compliance with 

that direction, a speaking order was issued by the concerned respondent 

authority on 16.10.2017 and the prayer of the applicant for grant of promotion 

against SAG was rejected.. neQgAgg5r \tTVj thessd peaking order the 

instant application }sen filed by the respondent(k 
& 

4. Mr.Gangopadhyay, 

submitted ththe appli 

Ii 
Commercia1 Clerk. Then 

/1 
on 25.10,2005 and tdth 

U 
vacancy in JA Grade St1 

V 

could not be promoted 
I. 

such though DPC was,  

sealed cover as per'kiilWày Board's circultEsttI 

21.1. 199 3 In the rn4antimethe applicanhaeft 
- 

penalty charge L sheet'.pn 29 • 
20 1J and his .juruikr-Mr K S 
' 4'f(.j \5F 

to JA Grade purely on ad hDcbasis. Mr.Gangogada 

sealed cover will be opened onlyon 
	 departmental proceeding 

and also on finalisation of SPE case and this will have no effect on the 

applicant if he is acquitted from the SPE case. 

5. 	Mr.Chakraborty, Id. Counsel for the applicant has further submitted that 

Railway Board's circular at Sl. No. 253/2009 provides that at the time of 

consideration of the case of promotion of the Government servant, details of the 

eligible Government servant in respect of whom prosecution of criminal charge 

is pending, should be brought to the notice of the Departme1ftal promotional 

Committee. Since no prosecution for criminal charge is pending against the 

hand 

Pt! t".% 	. 

Do1nt

ljfpt,l~foA,~\'s, 

Railway serviceioiflP.t.1988 as 

Comn'ii1 \anager 

Scale on'3t62Oi3. On the occurrence of a 

a 	t 	.zone zol consideration, but he 

the"tp'plicãflt. As 
tee., 

been kep! under 

I 
'& 252O9 dated 

i1cwli a major 

anhas promoted 

p 
submitted that the 

f 
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/// //
~for 

,
pphcant till date, therefore the question of keeping the case of the applicant 

promotion in a sealed cover does not arise. To substantiate hs argument 

Mr,Chakraborty has relied upon the judgment of Hon'ble Apex Court in the 

case of Union of India -vs- K.V.Janklraniafl [AIR 1991 SCC 20101. 

We have heard the Id. Counsels for both parties and perused the 

pleadings and materials placed before us. 

The applicant is presently working as Sr.Station Manager, S.E.Railway, 

Howrah who was initially appointed as Commercial Clerk on 15.1.1988 and 

subsequently he passed departmçntal Commercial Apprentice Examination 

and was promoted to the..pdsrof Gommercial.Insfrctor (Gr.II) on September, 
't/j 

1994. The applicant qualified in the Departmental Competitive Examination for 

selection of 5 	 Maher and was 

selected for*- 	post 4fsst. C'bnnJrcitl $h\ger, Chd1adhrpUr on 

a frs\ iI(/Y\\ , ' 
25.10.200. The applicajit was.bardi pgrtdaUo% to GradCy Rs.5400 

-* 

vide office_order 	 Che post of 

DCM (Grade Pay Rs.66075hald1har$t"Th) 3.Ct03. The aicant was 
ffl\\Sa!I,J/ 

then transferred to the\,postàf Sr jCbffltnercimañager. 	(CP), S.E. Railway, 

Kolkata on 2.2.20 1 

Shalimar on 740.201S1 'th applicant was 

H Senior Station Manget (Gazetted) Howrah, 

continued as such."\ 	
t' 

8. 	The grievancearose When he was d 

Junior Administrative Grade while his 

as Area manager, 

ed and 1sted as 

of? 18/2017 and 

/ 
Lotion to the post of 

the seniority list namely 

K,S.Anand was given promotion superseding the applicant. He then made 

representation before the respondent No.3 on 22.2.2017 with a request to 

consider his case. Thereafter he made several representations before the 

respondent authorities, however; no response yielded from the end of the 

department. 

Being aggrieved the applicant approached this Tribunal in OA 936/2017 

which was disposed of vide order dated 19.7.2017 with a direction to the 

respondent authorities to dispose of the representation made by the applicant 

- 



/

'w ithin a period of six weeks from the date of receipt of the cerifi3ed copy of the 

oder. In compliance of the order passed by the Tribunal the department issued 

the impugned order dated 16.10.2017 disposing of the representations made 

by the applicant, by stating inter alia that DPC meeting was held on 

15.12.2016 for promotion to the post of JAG on ad hoc basis and result of the 

applicant has been kept in sealed cover. Hence this original application has 

been filed by challenging the impugned order dated 16.10.2017 and with a 

prayer for giving promotion against JAG vacancy. 

9. 	Granting of promotion to JAG vacancy to the applicant was rejected only 

on the ground that SPE.cae% 	pen4nfairft.the applicant. From the 

S 
impugned order dat6. o 10

" 	
that 2017 itis revealed 	rlGPhcant being a Sr. 

- 
Scale Officer ws coming within trie zone of -consideration for promotion in 

JAG. As per procedure,. vigilance c ea ance. was a ed for frdS $.P Railway 

47 
Vigilance epartmentbefore  lditiImeeting forjudging sititâbility of the 

eligible officer. The .vigilancem'department. remarked- t. at one (E case is 
I 

pending against the app icantr d. n tidn or'prosecution has beert issued by 

co 
the Railway'Board. 	\Ss t .c 

LI 	 .. 
10. 	As per office memorandunLd te 2. Id .2 	issued by the Govt. of India. 

I 
Ministry of Pers6nnel'utiit.Grievance5 & Penio 	Govt. M, India 4n view of 

? / ratio laid dowm%<T HonbleAPZ_ rtdeci ion ir%UniOn,) India -VS 

K.V.Jankiramafl (AIR 1991.SC 2010:1 issued inctructioE4'under what ground 

the vigilance 

Government servants under suspension; 

. Government servants in respect of whom a charge sheet has been 
issued and the disciplinary proceedings are pending; and 

Government servants in respect of whom prosecution for a 
criminal charge is pending. 

In K.V.Jankiraman (supra) Hon'ble Apex Court has held as hereunder: 

"An employee has no right to promotion. He has only a right to be 
considered for promotion, the promotion to a post and more so, to a 
selection post, depends upon several cirdumstances to. qualify for 
promotion, the least that is expected of an employee is to have an 
unblemished record. That is the minimum expected toCensure a clean 
and efficient administration and to protect the public interests. An 

L1 



emphasis is on the stage 
e' disàipiinarY proceedings 
enefit (df4promotiOn) they 

I thctagevhen charge 
to theempioyee. The word 
is urged by)aPfled counsel 
Lnployee. We trekv nable to 
tin which t word issued 
:ioi todisciplinary 

n$I,despatdtof th. charge 
d been taken't1ie &ntrary 

the 
if so 
I get 

ie responden't0 

2' 

employee found guilty of misconduct cannot be placed on par with the 
other employees and his case has to be treated differently. There is 
therefore, no discrimination when I the matter of promotion, he is treated 

differently." 

it was further held as hereunder: 

"The promotion etc, cannot be withheld merely because some 
disciplinary/criminal proceeding are pending against the employee. To 
deny the said benefit, they must be at the relevant time pending at the 

sage when chargememo/ch81ge sheet has already been issued to the 

employee." 

11. In Delhi Development Authority -VS- JH.C.Khurafla [(1993) 3 5CC 

196] Hon'ble Apex Court has held as hereunder: 

13. 	it will be seen that in r.Jaxiki4man a 
when a decision has He& aCetO4fl1t1 
and it was furthersaid mat to deny the 52 

must be at 	irelevant time pending 
merno / charge,  sheet has alre1fne 1fl55L 

'issued' us'edln this coi1xUfli j94amna 
for theesondent,i, srvtce ton/h 
read Jankiraman icr this manner! The. co 

/ ., 
	4. V 	t 1' .4' 

has been used, jmetely meanstnat;the' d 
procéedngs is taken 2dtri4MaWdntQ  
heelaving no3dcui3tthjtthe deáiTbn4 

view_would defea&tht'tbiett by enabling 
inclined, to evade servi 	d there1 ZY 
promotion in sitof thddSi0n. bbic 
be&en." 

tcrnteresting, 	aug r lied 	ott 1 

their case the 	
i'i 

confirms the ei/Rh point of time w 

disciplinary proceedings is takenand4trarrslated into actu 
,, 	i 

charge sheet will be th&deciding fadtor as td when thefiec 

1. 

to initiate the disciplinary 

(surj further 

ion/C) initiate 

diGatch of the 
Of 

has been taken 

This confirms the ratio that it is only when the decision to initiate 

disciplinary proceedings is translated into action by dispatch of charge sheet 

can it be said that the disciplinary proceeding has been initiated against a 

public service. 

In Harsh Kr. Sharma IFS -vs. State of Punjab & Anr. 12017 (3) SLR 24' 

(SC) it is held as under: 

"16. On the first question, viz., as to when for the purposes of the 
sealed cover procedure the disciplinary/ criminal proceedings can be said 
to have commenced, the Full Bench of the Tribunal has held that it is 
only when a charge memo in a disciplinary proceedings or a charge sheet 



7 

in a criminal prosecution is issued to the employee that it can be said 
that the departmental proceedings/criminal prosecution is initiated 
against the employee. The sealed cover procedure is to be resorted to 
only after the charge memo/charge sheet is issued. The pendency of 
preliminary investigation prior to that stage will not be sufficient to 
enable the authorities to adopt the sealed cover procedure. We are in 
agreement with the Tribunal on this point. The contention advanced by 
the learned counsel for the appellant-authorities that when there are 
serious allegations and it takes time to collect necessary evidence to 
prepare and issue charge memo/charge sheet, it would not be in the 
interest of the purity of administration to reward the employee with a 
promotion, increment etc. does not impress us. The acceptance of this 
contention would result in injustice to the employees in many cases. As 
has been experienced so far the preliminary investigations take an 
inordinately long time and particularly when th3ey are initiated at the 
instance of the interested persons, they are kept pending deliberately." 

. 12. The office memorandum, dated 423.1.2014 issued by Ministry of 

Personnel, Public Grievances & Pensions (DOPTrspe(ks as hereunder: 
A'  

"FortfteT  purpos 	f:-vigtince clearandè for Review DPC, 
instructioistxist in ONNbT2d11J7Estt(A)  dated 1.1a.2002 that 
rp',pnr npr wfli thkCnt mn AerItinIit'Hrmimstaiet obtaining at - ------------ 
the tim?bf originab?Cad 1n s&btequ?n?tuation atThingtereafter 
twill n't 'stand irjth' svaof\iiiax?c/cl€âran .Ior review#6PC. !lowever, 
before the officeHs 	 be ensurtha&he/she 
is cle from Vigil 	$2nd-ilpr&visioA of para*? of CM No. 
2201.114/9 1-Estt(A)'date&'t49199Z'arernoVattfkcted." C 

- 
Xxx 4 xCLI 	 -'xxx 

3. ( 
'the matte<'has bêeñ examined.jn/consu1tatiCPr with the 

Depariment of LegalSfairs a.id it i's fther clarified that, 'ifi"thecase of 
F f • 1 .1 \Ff 

a review DPC where.a jimior_,...has been promoted on the 
recommendat16nhheon n 	It; tYCe offtia1 wtild be consiered for 
promotion' if, l- 7bZis clear from vigifa)ngle'\on th# date of 
promotion of/he 	even if the proviior o(irfl1 of'bOPT OM 
dated 1419.92jget a tracted on thedie thb 	tua1 p1motion is 
considered,'as provided ZinIDOPT-OM No.t2201 1 /2799-Ett (A) dated 
21.11.2002."\,  - 	 t. 

Admitted fact that 	 order issued by the 

respondent authorities is that DPC meeting was held on 15.12.2016 for 

promotion to the post of JAG and one major penalty charge sheet was issued to 

the applicant on 29.6.2017 and handed over to him on 5.7.2017. Thus it is 

abundantly clear that during the DPC meeting for promotion to the post of JAG 

held on 15.12.2016 the applicant was neither placed under suspension, nor 

was a charge sheet issued to him nor any criminal case was pending against 

him. The sealed cover will hence not apply to the applicant in this case on 

0 



15.12.2016 as far as the major penalty charge sheet was issued on 29.6.2017 

after long six months. 

By taking into consideration the entire conspectus of the case and as per 

law laid down in K.V.Jankiraman (supra) as well as the office memorandUm 

dated 14.9.1992 and 23.1.2014 issued by DOPT, we are of the view that the 

department ought not to have kept the matter of the applicant for promotion to 

the post of JAG under sealed cover in view of the discussions made in the 

foregoing paragraphs. 

Hence we have no hesitatign to set aside the speaking order dated 

16.10.20 17 and direct the,rjsdin5uthjds 'to open the sealed cover and 

give promotion to th%piicant to the post of JAG frorthe die his junior got 

_ the promotion, ifihe'Sb 
 is foun
t

ditaffle by th 2Thittee of the DtC. 1 	
4LtiII't 

The OA stands allot 

- ..% 

(DR. NANDITA CHA 
ADMINISTRATIVE i\ 

IF 

(MANJULAMDAS) 
JUDICIALtIEMI 

in 

'-a  

nrrr. 

I 


