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' CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH
No. OA 350/1393/2016 Date of order : 31.1.2018
Present: Hon’ble Ms. Manjula Das, Judicial Member
GOPAL KANTI DAS
S/o Late S.B.Das,
Worked as Sorting Assistant
Under Saithia RMS,
R/o Flat No. 23, Block-2,
CTI Building, Christopher Road,
Kolkata - 700014.
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Mr.N.Roy, Id. Counsel appeared for the applicant and Mr.B.B.Chatterjee,
Id. Counsel appeared for the respondents.
2. By making this OA the applicant has approached this Tribunal under
Section 19 of the Administrative Tribunals Act, 1985 seeking the following
reliefs :

a) to issue direction upon the respondent to cancel/set aside the

impugned order, dated 10.8.2016 and 25.8.2016 forthwith;
b) . to issue further direction upon the respondent to grant

compassionate allowance not exceeding two-third pension or
gratuity which is admissible to the applicant under Rule 41 of CCS

(Pension) Rules forthwith;




c} to issue further direction upon the respondent to consider the

representation dated 6.5.2015 for compassionate allowance

forthwith;
d)  to produce connected departmental record at the time of hearing;
e) any other order or orders as the Ld. Tribunal deem fit and proper.

. The order passed in terms of the speaking order dated 25.8.2015 reads

hereunder :

“Government of India
Department of Posts
Office of the Superintendent
RMS ‘H’ Division.
Kolkata - 700004.

No. K1-1/G.K.Das/565/2016 -Dated at.Kolkata - 700004, 25.8.16

This 1s regardnﬁgﬂ?aésmg o Jrea‘%nedfi spéaking order by the
disciplinary authon in considerationtof, ‘fﬁe representatlon darted
6.5.2015 of ST, Gopal Kanti Das, ex-Sorting##ssistarit, RMS ‘H' Dn
towards grantmg of compassmnate ~Ellowances in compllance of the order
dated 2.5.2016 passed"by the Hon'ble “CAT, Calcutta Bénch. in OA No.
565 of-.QO 16 in the matterwof Srl Gopal Kan{rebas ~vs-U@T & Ors

The undermgngg‘&wor‘kmg as ’Serflorﬁgupehntendenf ’!RMSw ‘WB’ Dn
being' nommatedandmempowered to féxe’f"mseffnhe#duty of tHe dls'%lplmary
authbnty of RMS,QJ Dhevide Chiét ”PMGFW B, Gircle office” ICttCI})NO LC-
01/ 04/ 16/SA/ ﬁnaﬁ*fh}'l“”ﬁ‘lsed“absencefD1st”"‘%ése/RMS ‘H Dn/Vlg dated
25.7.2016 has exammedith’e cage and‘f@ﬂnﬂ"ﬁ’%’ﬁb‘glow -

. Sri Gopal Kantae@as BV hile workmg*rasﬁ,,SR@)t, Samthla RMS! under
RMS+#H’ Dn hallfemain d:fbsentﬂunauthorf?%‘ly for about.i8 mionths
durmg the year 20@ﬁ%004gfor"whlch;d?é*clp‘qlhary proceedmgsﬁ‘under
Rule 14 of CC8 (CEA)Rules 1@65 was, initiatéd against hidi*dnd he was
awardetd with the pgnalty:’of removal from s?;\rlce w.e.l. 156 2@05 by the
Sr. Superintendent, RNEH DA ville 8o NowK1-1/G.K.Dasy’H’ Dn
did 1.6. 2005 “after, obseFﬁmg"‘fhe:mrescnbedi rocé*dure under ;{he said
CCS { CCA) RuleS* %@65 The applicant salcf S‘IjliG K. Das: preferred appeal
to the Appéllate Authorxty against the s%ud order “of fthe Dlsc1plmary
Authority but the Appellate Authority conﬁrfned the order of the
disciplinary authorxty vide appellate«order dated 13.2:2006¢ Said Sri Das
also preferred*a review* petition in the matte. but the reviéwing authority
rejected the rev1ew,,5pet1t1on A /" s

Being, aggrleve'd*the applicant, said.Sri"G. K Das filed OA NO. 77 of
2007 before the Hon'ble CAT""Calcutf"é Benchxwhlch was disposed of by

the Hon’ble CAT vide itsorder dated 12.1 12510 with observation that “it f

is difficult to sustain the argument that because of diabetes and

hypertension, the applicant could not attend office for a long time. He

was given the opportunity for secking medical opinion before CMOH,
Birbhum, but he declined ..... He was also given opportunity to defend
himself in the inquiry where he did not appear for a couple of times. We
do not find anything wrong in the inquiry report or in the orders of the
disciplinary authority and the appellate authority. However, a case can
be made out whether the applicant can possible make request for lesser
punishment than termination of service. This is for the respondent to
consider. However, before this is done we would direct that the applicant
should appear before the Medical Board to be set up by ‘the Postal
Department. If his serious medical condition is certified by the said
Board, viz. that his illness of such that his long absence from duty can
be sustained medically then he can be considered for lesser punishment,
such as compulsory retirement. Before the medical board the applicant
will have to produce his entire medical history of his case as certified by
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his medical practitioner including medicines prescribed with date,
medical tests taken for the period of absence etc. In case, the applicant
fails to appear before the medical board or cannot justify his case with
medical information and data as mentioned by us, then his case will not
be considered for lesser punishment.” In compliance of the said order of
the Hon'’ble Tribunal dated 12.11.2010 and as per request of the
Department a Medical Board was constituted by the NRS Medical College
and Hospital which examined said Sri Das and the Board submitted their
opinion dated 4.1.2011 that “his prolonged absence (912.2002 to
15.6.2005) due to iliness like diabetes mellitus and hypertension cannot
be substantiated. Keeping in view the said report of the Medical Board
the Chief Postmaster General, WB Circle, issued a reasoned speaking
order on 28.4.2011 in compliance of the Hon’ble Tribunal’s order dated
12.11.2010 stating why a lesser punishment could not be given to the
said applicant.

Being aggrieved the applicant moved before the Hon'ble CAT
Calcutta Bench by filing OA NO. 638 of 2011 challenging the said order
dated 28.4.2011.issued byx the”Ch"Postmaster General, but the Hon'’ble
Tribunal was pleased to dl@ftﬂssfthe ga1d—@A£v1de order dated 22.8.2011.
Then the apphcaﬁ Mdved before the Horbié ;ngh ‘Court at Calcutta
filing WPCT 327 ‘E)f 2011 challenging the Hon'ble rlbunals said order
dated 22. 8*2011“ but the saim’WmtII‘rfalled and hénide was‘rdxsmlssed by
the Hon’bfcﬂngh Cour&ﬁﬁ'; “order { dated Yo J‘Q 2011.

The ﬁfepresenfghon'i‘of"thg a%ph‘gan for rant o’ﬁk ompass:onate
allowance has beeﬁrogfls ered by ‘the un er31§ned in comphance of the
Hon’ble. Trlbunals order rdated 2. 5. 7016 keepufi‘g in v1ew‘—’¥1'_;e facts and
mrcumstances dfithe case, s'nhbra Xed abbve andialso as .per Rule 41 of

BTG 1;3*%17‘ be“l’o'\fthe_sald Rule“gnd found as

i,

below ? : %
(i) That] asTper“"Rule,- _')'_.Of» th‘e -CCS (Penswn) Rules 1972 the
= authonty competent t6, distniss or*remove an,.ofﬁma] from
service ~ may, if - the case ‘is ni, deservmg {the §pecial
con51derat10n jfsa"ncflon a coxilﬁassmnate allovanée not
o s exceedmg*two thlrd of the pension or gratuity 5t botd which
wouldx.&hav?’ been admlssﬂale&to him, 1f he had retlred on
zcompen"’é‘atlon pensﬁk’n Tn-the mé“' ant case;bm the order of the
g D1sc1phnary authority datedwl %.2005, there 1s ‘no such
mentlon that he was retired oh, compensatlon pensmn The
appllcant was awarded with=the R&I}alty; of refnoval from
‘servu:e by, | the “aid=ordef of the, dlsc1phnary authority. The
casgk of the’ apphcajnt rthus dées’wnot cl‘eserve 65ns:deratlon of
compassmnate allowance -as per thesSaid Riile
()  That, t-}?é‘*GID(l) below Rule 4f1-"6¥the,CCS {Pension{) Rules,
1972-speaks ‘tRat-each¢ase is to.b€ considered on its own
merits aridva-conclusion, hasvtﬁ"rb“e reached on the questlon
whether there were any such extenuating features in the
case as would make the punishment awarded, though it may
have been necessary in the interest of Government, unduly
hard on the individual The duty and service rendered by the
applicant in the instant case is not considered to be a good
case for grant of compassionate allowance. It may be that the
applicant has a wife and children dependent uipon him as
mentioned by him in his representation dated 6.5.2015 but
this factor itself is not considered to be sufficient for the
grant of compassionate allowance in favour of the applicant.
(i} That, the representation of Sri Gopal Kanti Das, EX-SRO,
Sainthia RMS regarding grant of compassionate allowance
under Rule 41 of CCS (Pension) Rules, 1972 had been
examined but found no merit by the competent authority,
hence not considered vide the Circle Office Memo No.
SFA/R-69/Staff Position/RMS/H Divn/Part dated 4.2.2016.



In view of the above discussion the undersigned being nominated
as Disciplinary Authority .of RMS ‘H’ Division for the instant case having
duly considered the representation dated 6.5.2015 of Sri Gopal Kanti
Das, Ex-SA RMS H Divn could not find sufficient grounds to grant
compassionate allowance in favour of said Sri Das and as such the said
representation dated 6.5.2015 of Sri Gopal Kanti Das has duly been
considered but rejected. This is issued in compliance of the order dated
2.5.2016 passed by the Hon'ble CAT Calcutta Bench in OA No. 565 of
2016 in the matter of Gopal Kanti Das -vs- UOI & Ors.

Sd/-

(A.Pal)

SSRM RMS ‘WB'’ Division

&

Nominated Disciplinary authority of RMS H Division.”

4.  The view taken by the Govemment while considering the matter is that
as per Rule 41(1) of .CCS (Pension) Rules, 1972 the authority competent to
dismiss or remove a-:n: ofﬁciai from service may if the case is deserving the
special considéfati:or::,_. sanction compassionate allowance not exceeding two
third of the perision or gratuity or both which would have been admissible to
him if he hat‘:lir'ét‘i.réd}oﬁ c‘of"nl'perisation pension. According to the authority in

the instant case as the appllcant’ was not retired on compensation pension, he

- Y
is not entitled to compassmnate atlowance.

5. Rule 39 of CCS (Pension)} Rules,' 1972 reads as hereunder :
“39. Compcnsatﬂiolﬂ-pcns‘ion

(1} If a Governmenit servant is selected for discharge owing to the abolition of
his permanent post, he shall, unless he is appointed to another post the
conditions of which are deemed by the authority competent to discharge him to
be at least equal of those of his own, have the option -

(-é) ‘of takmg compensatlonlpensmn to which he may be entltled ;
:for thelserwce'he had rendered or

(b) Iof accepting' another appo;ntment on such pay as may be
offered.-and- contmumg .to count his previous service for
Ipensnon !

. U |

Rule 41(1).of CCS:(Pension) Rules, 1972‘pr0vided as hereunder :

“41. Compassionate allowancc

A Govel nment servant who is dismissed or removed from service shall
forfe1tsh1s pensmn and gratulty
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Provided that the authority competent to dismiss or remove him from service
may, if the case is deserving of special consideration, sanction a compassionate
allowance not exceeding two - thirds of pension or gratuity or both which
would have been admissible to him if he had retired on '[compensation
pension).”

In the present case the applicant failed to establish his case as regards.
retirement on “compensation pensiorf’ either by way of pleadings or by refuting
the statement made by the respondents in their reply.

Even the 1d. Counsel for the applicant failed to place any material
evidence so as to defend on the plea of applicants retirement on cormpensation
pension. More so there is no such denial in the averments made by the
applicant to the reply of the respondents as regards the applicant’s removal of
service as a punishment after completion of disciplinary proceeding.

6.  Honble Apegrcqurt: (nl,Nas*m Bano -vs- State of U.P. [1993 Suppl (4)
SCC 46] hodthat ':

“averments madp by f{"c:}-m':';::?;étitioner not controverted tantamounts to

admission -of :ave"rmgnt_s.”‘.—.

. In the present _é:_ase AI,-no:,te.c_i- that the applicant in his rejoinder or his
pleadings, did not coﬁtrovert- -lthe~ averments of the respondents towards the

issue of removal from service on punishment.

7. After taki_ng,-inf_;'q,-qon'siderati_(_)'_r;;-f_:ntire conspectus of the case, 1 am of the

i

view that it 1§ -not. 4 Mit-case: o
- . i [

interfere with the speaking order dated

A

I .,‘;‘1:.1!.5::.,: - ‘.. L e
25.8.2015 passed byf%}“;ch‘e'respbhdf;ntj'authorities in view of the provisions of
Rule 39 & 41(1] of the:CCS (Pensi,orir)-Rules, 1972.

8.  Accordingly the instant OA. fails being devoid of merit. The OA stands

dismissed. No order as to costs.
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BRI (LR (MANJULA DAS)
. ’ B JUDICIAL MEMBER
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