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1 O.A. 1352 OF 2016

CENTRAL ADMlNISTRATleE TRIBUNAL

No. O.A. 1352 of 2016

KOLKATA BENCH, KOLKATA

' Date of order: 3.8.2018

"Present L Hon’ble Ms. Bidisha Banerjee, Judicial Member
" Hon’ble Dr. Nandita Chatterjee, Administrative Member

I, Biman Chandra Roy,

. Son of Late A.R. Roy,

Aged about 53 years,

Working as Deputy Ch|ef Mechanical Engineer,

Metro Railway,
Under the control of General Manager,

Metro Rallway,

At present residing at Flat No. 4, Block 10B,

11, Garden Reach Road, ,
Kolkata — 700 043, West Bengal.

331 Jawaharlal*Net;ru Road,
»vKoIkata 700 071.

3. Chief Electrical Engineer,
Metro Railway,
Metro Bhawan,
33/1, Jawaharlal Nehru Road,
Kolkata ~ 700 071.

4. Director Establishment,
Railway Board,
Rail Bhawan,
New Delhi - 110 001.

5. Member Mechanical redesignated as

Member Rolling Stock,
Railway Board,

Rail Bhawan,

New Delhi - 110 001.

N
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..Respondente

6. Asutosh Prasad,
Divisional Mechanical Engineer (D),
Howrah, .
Howrah Diesel Shed. -

For the Applicant | : Mr. C. Sinha, Counsel

" For the“‘Responder‘its : Mr. B.L.. Gangopadhyay, Counsel

O-RDER(Oral)

Per Dr. Nandita Chatterjee, Administrative Member:
B'eing;'ag_gr;i_eyed-with transfer order dated, 1.7_.2'01.6, the applicant has
approached-this Trib‘unél'in the insaam@@r-ig nal appllcatlon ﬂled under Section 19

A

ng {; é‘;follewmg rellef -

seeki

" v Kt\\} [ *5 {

a) To set as;derand quagh impd fmg Igtter date;d 1.7.2016 issued by
Director (Estt ), Ra:/way Board‘agﬁle‘g fd-a ppl/cant)/s ’concemed

&

-

b)  To set: aéldef and | uasﬂ’lmp"""ugﬁed}letter b*e/ng No. O.A. 1035 of -

2016 ‘dated 2918§2016 /sﬁ/ed <by ?,-}/_\@h/ef PefSorinel Officer for Chief
+ Personnel Off/ceg, Metro-fRallway.. b }
' ,{:f Ff/ s\ .\ ’;
c) To direct the respondents to. a/low the app/lcant to contmue as
Deputy CME, Metro “Railway? mer g '

d) Any other order Jq orders as 'the Hon ‘ble Tnbuna/ deems fn‘ and

proper . Ji S

Th|s 0, A is a sequel to O.A. No. 1035 of 2016 WhICh was disposed of vide

orders dated 14. 7 2016

}2.. Heard both-gld.‘ Counsel, examined pleadings and documents on record. -

3. Thé case iof the 'épplicant, as canvassed by his 1d. Counsel, is that, the |

applicant had joined the Railways on 4.5.1990 as.a Trainee Section Engih,e,er'

and was thereafter bromoted to the }po"st of Deputy. Chief Mechanical E:ngineer
- and at the time of filing of the O.A., was working as such in Metro Railway,
Kolkata. | |

| T.ha_t;,;-,...the'app,l_icant' had ‘been transferred nineteen times in his service

. ‘career. M

-
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" That, vide Board's letter dated 1.7.2018, the applicant was transferred from

. Metro Railway, Kolkata to CLW and that such transfer was against the

Respondents’ transfer policy which specifies each tenure for a minimum period of |

two years.

That, the instant transfer dated 1.7f2616 is also violative of the Railway

Board's circular dated 19.6.2014 which calls for ‘oonstitution of a ptaoe'ment
committee and in the case of the applicant, no su_ch placement committee has
been formed. |

That, although the applicant has submitted-representations, the same h-ad
neither been considered nor drsposed of and thereafter the applicant had filed
OA. No 1035 of 2016 which was drsposed of vide order dated 1472016

pursuant- to which the respondeﬁgi\tsm@assedr?.‘a;g }oﬁrnderr*dated 29.8.2016 which has
\ g f " T, .

’h\
.,

g s,

been challenged in the instaft: - ﬁ/;;t%
g, ) b . _.,-r:{"

The grounds adv;anﬁgd byth applicant-afeithat: = \u%

g O T

(r) the transfer orderéda@ed 1 7.‘ Lok “T“”“as it refates to the applicant, is
LR o .
% »i-:

violative of Railway Bpard's 5 -5'8";2015 tfvat fspecifies a minimum
s /
o

R 1 T
) LAY

tenure of two years and theﬁpphoa‘nt has comple ted, nly six months as Deputy

e Y #
E.ky 5‘4“ "“*1 % W &
CME, Metro Rallway L KL e P
N, ““‘*mmw«f“‘” o

(i)  That, the transfer is vro|at|ve of"th“e”R""”lway Board’s policy as issued vide
Circular No. 57 of 2014 dated 19.6.20.14, whrch provides for constituting a
Placement Committee, but the transfer matter of the applicant has not been
routed through such Placement Committee' ‘and that, the said reference to

Placement Commrttee is not confined to transfers within Zonal Rallways

(iiy  That, the contentions of the respondents that the apphcant had earned no |

confidence of the oontrol_ling officer or that the applicant had committed and
aSsured the General Manager of Metro Railway are denied.

‘4 The respondents, on the other hand, through their counter affidavit, and

also during their. oral arguments, stated that, ab initio, this Original Application

e
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has become infructuous as the applicant has since joined his transferred place of

| _ posting and his reliever has also replaced him.
The respondents have further questioned the maintainability of the instant

O.A. on the grounds of res-judicata as the earlier O.A. No. 1035 of 2016 was filed

on the same cause of action.

5.  The only point of determination in the instant O.A. is whether the transfer

order, sO impugned, is violative of transfer policy of the respondents invoking

judicial review thereon.
6.(a) As the transfer policy is germane to the lis, at the outset, we refer to the

comprehensive transfer policy for Railway Officers (Annexure A-4 to the OA)

wherefrom the following is extracted:-

“GOVERNMENT OF INDIA. 1 SR
~ MINISTRY OF RAILWAYS " o
(RAILWAY BOARD) %" ",
No. E(O)III/20, 14//;P|:*I05 Neg ;p lhisdates
General Managersﬁ ", '
All India Rarlways/Produetron,,U
(As per Standard l‘;‘r;t) ,
Sub: COMPREFNEI:I}SIVET ANS MRf,

"j‘ _;; I ‘i kY
Nﬁ{;ﬁ@wmﬂéﬁ*

s o
f xxxxxxxxxxxxxxa

o :E ]
”‘l@lCY FOR AILWAY OFFICERS

(vu) Normally, mrnrmumﬂ»tenure ona partlcular post at a time will be 2
years and maximum tentire, wrll**bersev”earsfFor sensitive posts, maximum
tenure will be 4 years. Minimiim-tefidre will not be applicable for Junior
Scale/Senior Scale officers of Group A. However, in administrative
exigencies, relaxation may be granted by cadre controlling authority.

\\
w‘%—% .

XXXXXXXXXXXXXX

Again, Srl. No. 57 of 2014 dated 19.6.2014 of Eastern Railway states as

follows:-

XXXXXXXXXXXXXXXXXX

“Sub: Implementation of Supreme Court's Judgment dated 31.10.2013 in
WP (C) 82/2011 — Postings / Transfers in Railways.

1. - The Hon'ble Supreme Court in its judgment dated 31 10.2013 i |n Wnt
Petition (C) 82/2011 inter alia directed that:-

“There should be a Committee to be constltuted at appropriate Ievels

- to decide postings and transfers of all Group ‘A’, ‘B’ and ‘C’ officials

even if within the same zone. The postings/transfer to be regulated

M
u! ’.
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by transparent policies with assured minimum tenure. Policy

/4 » provision may, therefore, be framed.”
/ T 2. Board has, therefore, decided that. there should be Placement

Committee to recommend transfer/posting of all Railway servants as per
Hon'ble Supreme Courts’ decisions. The following shall be the Placement

Committee:
XXXXXXXXXXXX”
| From the two policy statemenfs as enunciated above, following decisions
~ are inferred: (i) the minimum tenure in a/particular post shall be for two years and
the’maximum tenure is for five years; aﬁd
(i) while the minimum ténure wiIAl not be applicable {o Junior/Senior sca|re, in |

administrative exigencies, relaxation may'be granted by the cadre controlling

authority;
(iii)' Placement - Committees should", be. Qconstituted to recommend
- transfers/postings of 'Railwayég,‘e"r\‘/ants..as,'per’ deé;,ié"'ion of the Hon’ble Apex
o e AT TR, |
Court. Orders of the Hom'ble ApeX yGourt ,states’j;ha\ts: “there should - be a
- o o S 5\ |
. Committee to be constitd%;ed at{appro els.fo decideipostings and transfer
“of all Group ‘A, ‘B’ and ‘G?offmla-lg'e;ven fiwithinthe same zone.”
A | Cyofficialg relifyihizne a2 97

" Hence, the phrase “ev‘é’ymtl;‘ tihe,

. : . ‘\ ' ‘/{’s e - s LAY . .

Placement Committee IS anI|cq.9|§,**-t;ee-«trar:}gters,-|n, ‘general including zonal
. # ngirzi,.cj .;.' p p

tran‘sf‘ers. Thérefore, as Circula‘r««Nﬁo&. 57-0f-20714,r€ altes to postings / transfers in

Railwayfs in generai (even if the circular at Annexure A-5 to the O.A. had been
issued by thé ;Eavstvern. Railway), such P\lacemjeht Committees should logically be
e set up in 'all Zongs of Railways and even for the purpose of inter-Railway
transfers. ) .
| (b) \Ne next examine the ‘co‘ntents of the speaking order “Annerfe’ A-9 to the
: .O.A.’idated 29.8.2016, which is re,p.roduced below:-
“ XXXXXXXXX
| have gbhe_.through the representation of Shri B.C. Roy, and also.the
direction of the Hon'ble CAT to consider his application for retention for

. one year at least or dispose of the same in the light of circulars mentioned.

2. Essentially two circulars have been cited:-
(a) E(O)1/2014/PLIOS dated 31.8.2015 and'

bk~




administrative exigencies. {(\3 arstr ag,
‘5. While clause (<) talks76f 3 5V

“management sybtem '(|F§§;N:/!_¥S‘:)gihga

6 0.A.13520F2016

(b) E(O)M1/2014/PL/03 dated 10.6.2014

, it is seen that the circular at (b) above refers to transfers within the
zone and does not cover inter-railway transfers. Even there, there is a rider
that competent authority, i.e. GM/Head of the Unit, may override the
recommendations of the Placement Committee by. recording reasons in

‘'writing. Therefore, the circular at (b) above is not applicable since it is an

inter-zonal transfer.

3. Reg. applicability of circular at (a) above, only clauses (vii) and (xiii)

are relevant from the applicant’s point of view, and | would like to include
(xviii) as well. Clause (vii) specifies a minimum tenure of 2 years on a
particular post. It, however, -also provides for relaxation by the cadre-
controlling officer --- Member Mechanical (now Member Rolling Stock) in
this case — due to administrative exigencies. The order had been approved
by the competent authority in this case. In any case, the present orders are
also being passed by the competent authority.

4. Clause (xiii) specifies that the transfer orders should generally be
issued from January to March. The reason, though not mentioned

explicitly, has been due to children’s education. Even in this clause, it

provides for transfer orders to be issued as and when required, in

*"«

system B‘%ing developed for officers to

indicate their requests f:or\'t!r;a’ri‘sf"‘er‘;}%t@ portal ‘Indian Railway cadre

A\ ¥

5
i

officers to record their choicesz(thol 'n;impiéérequ‘é\,gts;)‘ of posting and also
provides for an op*b;ortuni;‘ysto‘?‘fm.%, | "’fé?hyue:onstralmté;.. on account of family

or self or depend%mts. THisr-“:s:;fs'{t ﬁé‘s%?%n wofdj%iné for IRSME, a cadre
to which the app‘lic‘-a%t ‘belor‘ngfgﬁr W T

up in May, 2'6:1/'4}16?31? hi’sf daughter was studying

7

6.  The officer had(fiffed
in Class 12", The transfer
when she would have,complef8dchet YotEtudies. No other extenuating
circumstances . have been%'rﬁ*é*n‘tien»e‘d’*fﬁ e portal, even till 18.8.2016.
Therefore, transfer orders othaFtharin January- March are not expected

to cause any hardship to him.

7. The applicant had earned no-confidence of his controlling officer or
in.himself in a short-span of one year in his new place of work. As the only
Mechanical Officer in the unit, he should have put his best foot forward as
things in his domain wholly dependent on him. | had spoken to the new
General Manager, who had called him and counselled him in August, 2016
but his subsequent action belied the assurance given to the new- GM, as
he intimated to me.

8. | see no reason to change the order issued.

(Prabir Singha Roy)
Dy. Chief Personnel Officer
For Chief Personnel Officer”

Upon an- examination of the said speaking order, the following

1

contradictions come to light:-

ht

o . RN N .
or—;déff‘swr—-\*qﬂ_:és;tgoh ‘hédsfbeen issued in July 2016

-_s%/vgb?,iifw)%’?gevé@pwéd in 2014 to enable



(i)
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In paragraph 2 of the same , the authority ,drafting' the speaking
order has mentioned that the circular at (b) above, namely, referring
to the directions on constitution of Placement Committee dated
10.6.2014 refers to inter-Zonal transfers and does not cover inter-
RaiIWay transfers. The same authority however, goes on to say that
the circular at (b) above is not applicable s‘rnee the transfer
impugned is an inter-Zonal transfer. This is an illustrative oxymoron
with the authority simultaneously stating that the circular is

applicable to inter-Zonal transfer and denying its applicability to an

‘inter-zonal transfer itself. Being riddled with contradictions,

paragraph 2 of the said speaking order does not convey any

o ' f e Do - .
conclusive decusrons Anis g £
E : . M £ 4“

4“

(i) Agam the contentrons of paragraphs 3 and 5

,e

hnghllghtrng the need ;Ax.,of\\transfer on the»» basrs of administrative

of admlnrstratrveifexrgency Loglcally,ﬂ Etrr}osef officials are moved to

~address admmrstratrve exrgencres ﬁwhese performance is found

I e s ,a.

laudable and whose efficiency rs established. As such, most
competent officials are expected to rise to the occasion when
confronted with adrr\inistrative exigencies.

in para 7, the author of the speaking order has stated that the
applicant has not earhed any confidence of the controlling officer. He
should have put his best foot forward as the sole Mechanical Officer
of the Unit in Metro Railway wherein he had been posted and that
despite assurances given by the applicant to the General Manager
who had counselled him, the applicant had belied all expectations‘on

performance.
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Thus an officer who is not found suitable to earn confidence of his
G sup:eriors m Metro Railway is hardly the most suitable incumbent to handle
exigencies in CLW.
(c) isa|sonot unlderstood as to why the applicant was removed before the
ex‘p.iry of the mandated tenure. There can be two exceptions:-
(i) That, he Wa's highly proficient with creditable performance and hence his
services were urgently required in ‘CLW. As stated in para 7 the

Respondents were of the view that, the officer was clearly lacking in

professional efficiency. - ]

(i) That, the officer was incompetent and: the transfer was ordered to remove

~ him from Metro Railway as his performance was below optimum.

In this case, the transfer, e é‘mte‘s(:tai penal measure, which is not

'{{\ _ Y s

supported by the transfe policy?8f therrespon
AT R 2N

Hence neither of t'”f two hyfpé“t‘h‘e‘se‘éfi’s__eistab‘lished in the case of the

- x:s,ﬁ
appllcant. | i = %
F(‘l g,order that the official

/

,(d) There'is a referenc&%s mad"', Ha ,

o

Fd 5

did not record his choice postrng The case /o/f)thetappllc ant, however, is that he' '

LA
| has been removed in V|:|\§t|on Ofi‘ljil /er/pohcy gnd it is not.that he was
requestmg for any choice postmg A thisTcontext, the conditions of paras 5 and. 6
do not ho|d good. |
7. inour consrdered view, the respondent authorities have not adhered to
-. their own. transfer pohcy gwdelrnes in |ssumg the transfer orders dated 1.7.2016
whereby the apphcant was moved from Metro Rallway to CLW.
The Hon’ ble Apex Court in Umon of India v. S.L. Abbas, (1993) H" LeJ
626 and more part_icularly in N.K. Singh v. Union of India, (1995) | LLH _854 that.
if the decrsron is vitiated by mala ﬂdes or infraction of any professed norm or
pnnmple governlng the transfer as contained in the respondents transfer pohcy,

‘vo
this matter calls for intervention in judlcral revrew.&s there is an estabhshed
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departure from the policies of the Respondents while issuing transfer order dated

o - 1.7.2016 with respect to the applicant, the ratio applies.

.Admittedly, the applicant has joined his transferred place of posting. As he
had, however, ﬁled the O.A. prior to joining hvis transferred place of posting, his
right to challenge the polrcy remains. to be considered on merits of the case and
hence, in our consrdered opmlon the matter deserves to be examined afresh by

therespondent authorities.

Accordingly, we direct the respondent authorities, who have approved the

transfer order dated 1.7.2016 with reference to the applicant, to examine the

| applicability of the transfer policy, particularly in the context of policy dated

- 31.8.2015 in the context of minimum. tepure and pollcy dated 15.6.2014 /

PRl
@"L“\ “.{

10.6. 2014 on: Placement Commrttee an c{(llto rssuega re transfer Iposting order in

‘*r

l

Ny e"c; g% s*"the%applrcant has already
‘ )
7t

he same 1should not debar the

-e.M etro Rallways so as to enable

Fcrehin

o ——

him to complete his reqursrte tenurelof two year

(’ =

A

- /
*’Wrth‘the Metro Railways.
Once he has: servedﬁhth:‘*de&gnated tenure as mandated by the transfer

policy, the respondents are at I|berty to"’transfer the applicant as per their policy

- guidelines.

The objection of the Respondents that this original application is barred by
Res'Judicata does not hold good because the earlier original application No.

1035 of 2016 was not disposed of on merit.

8.  The O.A. succeeds to the extent of the above directions and is disposed of

_accord-ingly. There will be no orders on costs.

5/"’"‘““"’” V. ﬁ&wa-‘f‘& T
(Nandlt Ch tterjee) (Bidisha Banerjee)
Administrative Member Judicial Member

n

SP




