'CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

- Original Application No0.350/01293/2017
Date of Order: This, the 15 Day of September, 2017.

THE HON'BLE SMT. MANJULA DAS, JUDICIAL MEMBER

THE HON'BLE DR.(MS.) NANDITA CHATTERJEE, ADMINISTRATIVE MEMBER

Shri Tarun Kumar Sadhukhan
Son of Late Jamini Sadhukhan
Aged about 51 years, working as TT|
South Eastern Railway, Mecheda
Residing at T.N.Mukherjee Road
Uttarpara, Dist: Hooghly

PIN: 712245, :
| .. Applicant :
- Versus -
Union of India y
Through the General Manager
- South Eastern Railway, 11,
Garden Reach Road, P.S: West Port
Kolkata-700 043.
The Chief Commercial Manager
South Eastern Railway
New Koilaghat Building
(8 Floor)
Kolkata-700 001.
The Additional Divisional Railway Manager
South Eastern Railway, Kharagpur Division
Kharagpur, PIN: 721 301. -
The Senior Divisional Commercial Manager &
Disciplinary Authority, Kharagpur Division
South Eastern Railway, Kharagpur
PIN: 721301.
The Divisional Railway Manager (Personnel
<
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Kharagpur Division, South Eastern Railway
Kharagpur, PIN: 721301.

6. The Assistant Personnel Officer-ll|
South Eastern Railway, Kharagpur
PIN: 721 301.

7. The Chief Ticket Inspector
South Eastern Railway
- District-l, Howrah-711 101,

8. The SfOﬁOh Manager
South Eastern Railway
Mecheda, PIN: 721437.
Respondems.
For the applicant:  MrSK.Dutta

'Fo'r the respdhdenfs: SC S,QuTh’ Eastern Railway '

ORD ER (ORAL)

MANJULA DAS, MEMBER (J):

Being aggrieved with the transfer order ‘dcfed_

- 09.05.2017  (Annexure-A13) and order dated 14.08.2017
(Annexure-AW) , the applicant has dpproached this Tribunial

vide this OA seeking following relief(s) -

‘a. An-order quashing and/or setting aside fhe
impugned order of transfer dated 9.5.2017 as well as

fhe impugned communication dated 14.8.2017.

b. An order directing the respondents to allow the
applicant to join at Mecheda from where he was
ordered fo be transferred to Ranchi Division by
regularizing the period of his sickness by granting
leave on medical grounds and/or any other leave
as to this Hon'ble Tribunal may seem fit and proper.

C. An order directing the respondents  to
produce/cause production of all relevant records..

.




d. Any other order or fur’fher order/orders as to this -
Hon'ble Tribunal may seek fit and proper.”

2. Mr.S K.Dutta, Ieo_r-hed counsel for the oppﬁ%éqrﬁ
submitted that applicant duri:nlg.his entire service career -s‘i.nge.
1997, for the fi"r?'s-f“'f'i.hﬁ'e- was served- with memo}dndum' b‘f chorge
doted 02. 02 2017 fol%owed by Gno’fher minor pendlty chcrge |
sheet doted 08 02.2017 and wds fransferred from Howroh fo

Mecheda in February, 20]7. Aﬁer serving the penalty Thet

applicant was ordered fo.be Tro.nsferre‘d to Rdnchi DivisiOnlvide‘ |
mpugned order dated. 09 05.2017. The applicant chollenged
the said Tronsfer order vide OA.856/2017 before this Trlbunol
which was disposed of on 30.06.20 17 granting Ilben‘y to
applicant to file represen’ro’rion‘ béfqre the respondent ‘ho:3 .
within two weeks. The fes'por\dent no.3 Wos also direcfed,’ro‘

consider and dispose of the same by a speaking order v‘vi‘rhivn "
one month from the date of receipt of the represemc‘jﬂon:
Accordmgly applicant made represen’rohon on 4.07.,201‘7

which hos been rejec’fed by order dated 14.08.2017.

3. According 1o the leamed  counsel, applicant's
fransfer from Kharagpur Division, South Eastern Roilwéy to
~Ranchi Bivision, South Eastern Railway is without consideration

zone of jurisdiction as well as without considering the number of
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tfransfers in four years' tenure. It was submitted by the learned
counsel that the earlier transfer order from Howrah to
Mecheda was the consequence of absence in service on

26.01.2017 due to medical ground. Applicant was proceeded

with due to his absence from duty on 26.01.2017. Applicant |

made reply to the charge sheet. He was imposed minor.

péhol’ry vide punishment order dated 22.02.2017. Agoinsf the

said penalty, the applicant preferred appeal on 28.03.2017

which has been rejected by the appellate authority vide order

dated 09.08.2017.

4 Learned counsel further submitted that  the

opplicdm‘wds also served with memorandum of charge dated

08.02.2017 - alleging failure to meet the target set by. the

competent authority for the last ten months from April 2016 to
January 2017 in terms of individual earings to which the

applicant replied with all the facts and circumstances to the

disciplinary authority Kharagpur Division. However, the .

disciplinary authority vide order dated 27.02.2017 imposed a

minor penalty of stopping of next increment whenever due for

a period of one year with NCE. Against such penalty applicant

filed appeal on 16.04.2017 but the appellate oufhori,’ry:hosv

issued a show cause notice dated 09.08.2017 to enhance the

penalty.




5. -t wa§ submitted by the leaned counsel that the
iobsence on 26.01.2017 wos,be.yond con’rr'o'l of T'he‘ Opplicom
and the respondents have framed chorges-one‘ after anTher- |
and imposéd punishments as well as transferred him from one
_ ploce 16 another within four months without following Th‘e rules
as well as the circulors issued from time to time. The opp\iccnt
has not been given opportunity of being heard, as such
¢
transfer is bad in law. FurTher in the span of 24 years of service
there is no bad report in his career, even he has been senT ’ro
Vigilonce authority whe’re there is no report against the
Opplicdrﬂ, According.To the learned coun§el, the reSpohd‘ems"
have stdrted pick and chooée policy to fransfer from one place -
fo another 4wi’rhout following the rules frqmed by Thé
competent authority.  Moreover, the Divisional  Railway
Manager (P), South Eastern Railway, Kharagpur (respondeh‘r
no.5) has no power fo transfer the applicant by denying the
Boord/Commn‘Tee made by the railway for fransfer. According

to the learned counsel, oppllcoms transfer within a span of

four months without assigning any reason is not permlsslble in

the eyes of law.

6. According 1o the learhed counsel, impugned order
dated 14.08.2017 (Annexure —A17) rejecting the represen’rdﬁbn

of the applicant dated 14.07.2017 filed in terms of order dated

¥




30.06.2017 passed in OA.856/2017 is without application of
mind to the materials on record as the applicant by mis:Toke
mentioned fhe date of submission of medical ‘cerﬁficofe as
30.01.2017 instead of 28.01 2017 as the applicant submitted hié
medical certificate on 28.01.2017. ‘According to the learned
counsel, the .ocﬁon of Thé respondents in fransferring the
applicant had shown a vindictive attitude towards ‘rhe. =
applicant inasmueh as in one hand the respondents have
accepted that applicant was sick but on the o‘Ther hand they
held the applicant guilty of gross negligence. Learned counsel |
furThef submitted that in the event there was any  gross
negligence, the applicant could not have been proceeded
with minor penalty procéedihgs, which shows the action of the
respondents totally tainted with malice. Thus, the order of

fransfer is against the mandate of rule of law.

/. Learned counsel further submitted that vimpugn’ed
order of fransfer dated 09.05.2017 was made without following
the provisions of the Railway Board's Circular dated 10.65201'4
and there was no deliberation of qny Committee which s

mandatory for the purpose of transfer. Moreover, transfer has

been made frequently in violation of the Establishment Serial

Circular No.13/2015 (Annexure-A19) as there was no charge of

malpractice/corruption  against  the applicant.  Learmed

.




counsel further submitted that fransfer order and the impugned: .

communication dafed 14.08.2017 were passed in a punitive

measure.

8. On the other hand, learned railway standing counsel

vehemently objec’fed to giving relied to the applicant and

~ submitted that impugned transfer order as well as order dated

14.08.2017 were passed as per law. The applicant was obsen‘T

unauthorizedly on 26.01.2017 and he did not meet the target

set by competent authority for ten. months for which
proceedings were also initiated and punishments were

_imposed. It was further submitted that frarsfer order is not

frequent or in lieu of punishment and the same may not be

interfered.

9. We have heard the learned counsel for the parties -

and the documents annexed with the OA. We have gone

through both the charge sheetfs. The allegation in the first

charge sheet dated 02.02.2017 is as under:-

"It is observed, on 2601.2017, he has been

~found to be absent from duty on 26.01.2017, causing

~a great  embarrassment  to the  Railway
administration apart from tarnishing the image of the
Railway. This is a gross negligence of the
comimitment to the duty. :
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Accordingly, the disciplinary - authority charged the qpplicont
that he failed to maintain the absolute integrity towards the
railway  service with unbeeoming of a railway servant,

comrdvening the Railway Service Conduct Rules, 1966,

rendering himself liable for disciplinary action against him in

terms of Railway Ser‘voms (D&A) Rules, 1968 as amended from
time 1o time. Applicant made statement of defence on
06. 02.2017. Therecﬁer the disciplinary auThomy vide penally

order dated 22.02.2017 held the applicant gunlty and imposed

a penalty of reduction of two stage lower in the time scale of .
say for fhe period of 3 [fhree] years with NCE which wil

however not have the effect of postponing the future |

increment of his pay. The appeadl filed by the opp!ic’oh_t on

28.03.2017 has been rejected by the appellate authority vide

order dated 09.08.2017.

0. The Chief Ticket lnspeefor SToﬂon'lnchOrge, Howrah,
S.E.Railway. on 12.02.2017 issued transfer and posting order of
the applicant by posting him to Mecheda and spared him on

12.02.2017 itself by directing him to corry out ’fhe transfer order.
Applicant thereafter joined at Mechedd We have noted tho’t
the respondents have issued the transfer order before

culmination of the 1¢ disciplinary proceeding.

/
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11, In the second charge sheet the applicant was

charged as under:-

individual earnings, he has consistently failed to
meet the target set by the competent authority. This

sounds somewhat unrealistic and unconventional.

This unsatisfactory performance is unacceptable

and unexpected from a senior staff in the capacity

of a Head TTE/TTI.

Thus, by the above act S TK.Sadhukhan, *
TH/HWH(S), has failed to maintain the absolute

integrity towards the Railway sefvice which s

unbecoming of a Railway servant, contravening the -
Railway “Service Conduct Rules-1966, réendering |
himself liable fof disciplirary action against him in ;
ferms of Railway Servants (D & A) Rules-1968 as:

amended from time to time. He is to explain.”

Against the said charge sheet the applicant su_bmiﬁed his -
statement o'f defence on 25.02.2017. The disciplinary oufhﬁority'
thereafter on 27.02.2015 imposed punishment. of sTOpping of

next increment whenever due for a period of one year with:

NCE upon-the applicant. Applicant submitted appeal on
16.04.2017 in reply to which he has been served with a show

cause notice dated 09.08.2017 proposing to enhance the

penalty. In the meantime, the authority vide order dated:

09.05.2017 transferred the applicant from Kharagpur Divisidn to

Ranchi Division along with post on adminisirative ground. The

OA 10.856/2017 was disposed of on 30.06.2017 with a liberty fo

i

It is observed that in last ten months period
ending from April 2016 to Janudry 2017, in terms of .




the applicant fo file representation against his transfer before
the respondent no.3. The defailed representation dated
14.07.2017 filed by the applicant before the respondent no.3

was rejected vide impugned order dated 14.08.2017.

12. The entire episode from transfer fo punishment and
then again transfer happened in four months. On 26.01.2017,
the applicant was absent for which he submitted medical
cerfificate. The authorities spared him from office on 31.01.2017
and immediately after one day, i.e., 02.02.2017 issued charge
sheet for unauthorised absence. We have noted that the
absence was due fo his medical ground and that shall not be
treated as unauthorized. Applicant made statement  of
defence on 06.02.2017 which was not accepted by the
disciplinary authority and imposed punishment on 22.02.2017.
The authority again charge-sheeted the applicant olleg'ing
failure to meet the target. Again his statement of defence on
25.02.2017 was not accepted and he was imposed penalty
vide order dated 27.02.2017. During pendency of his appedl,
applicant has been fransferred from Mecheda, Kharagpur
Division to Ranchi Division along with the post on administrative

ground.
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13. The bonafide of the respondénts including the
disciplinary authority in éonducﬂng the proceedings alleging
unauthorized absence and then for failure to meet the target
and then transferring the .Opplicon’r first from Howrah 10
Mecheda and 'Then Mecheda, Kharagpur Division to Ranchi
Division along with the post on odrﬁinisfroﬂve ground is not

A

expressly visible rather smacks ‘maiafide. It appears that the

transfer order dated 09.05.2017 and rejection order dated

14.08.2017 is the consequence of the two charge sheets dated
fy 4

02.02.2017 and 08'02'201’7,1 thus it ‘gives smelk of (i) frequent

transfer; and (i) in lieu of punishment. We have noted ’rhvdf :

during fhé four months the applicant has been transferred
. 7
twice, which in our view, is bad in law. There is no c:;ldud to

understand that the transfer order was issued in lieu of ,

puhishmem. In‘ our view, fransfer in lieu of punishment is nof
permiséible under the law. In fhe case of Somesh Tiwari vs.
Union of India & Ors. (2009) 2 SCC 592, the Hon'ble Suprer‘he
Couff held that when an order of transfer is passed 'in lieu of
punishment the same is liable to be set qside being wholly
illegal.

14. Learned counsel for the oppl.iconf strenuously

argued that the transfer of the applicant has been made in
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violation of Establishment Serial circular No.13/2005 dated

17.01 2005. The said circular provides as under:-.

! In terms of existing instructions ticket checking
staff detected to be indulging in malpractices, aré
required to be invariably sent on inter-divisional/inter- -
railway fransfer as a matter of policy.”

Ndysa . ./}' N2

- We‘furfher note that in none of the wo memorohdurqs dated
02022017 and 08.02.2017, the applicant was charged for dny
malp-actice, 'frdudior corruption-which worronts'inter divisional
tronsier as pér above circular. Thus, in the absence of any
allegation of malpractices o’goinst the applicant we have no
hesitation ‘To hold that the transfer df the dpplicom from
f ‘Kharc@pur Division fo Ronéhi Di\)isi,o»n along Wi»’fh the post is‘ not
permissi‘ble‘ under the ldw. In the case of Sjarve.sh Kumar
Awasthi Vs. U.P. Jal Nigam and others (2003) 11 5CC 740 the
ApEex Co‘urt has held‘ ihat fransfer of officers is required to be
effected bh the basis of set norms or guidelines. In the case of
Subir Bose vs The State of West Bengal & Others decided on 27
A.ugust, 2009, the Hon'ble Calcutta High Court has oﬁserve‘d ds
- under:- | |

"t is true that transfer is an incident of service. It is
also. true that nobody could say that he will not join
in the fransferred post. It is also a settled proposition
of law that in ¢ transferred matter the Court will be

very slow fo interfere as it is the matter which is 10 be
considered by the administration and administration

v
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is the expert body to take decision. But there is an
exception where transfer order is inferfered with by @
Court of law exercising the power of judicial review,
namely, (i) in the case of malafide on the person; {ii)
in the case when the transfer order is not passed by |
a competent authority.” : |

15, In view of the above facts and circumstances of the

#/’x

case, the ratio$ laid down by the Hon'ble Supreme Court and
S |

Tjh‘el“Hoh‘ble'High Court, as quoted above, are atfracted in this

cd:sé. Tfhus we hold that the transfer order dated 09.05.2017

.\’\

(Annexure-A13) is bad in law and liable fo be set aside.

~
Accerdingly, the same is set aside and ‘quashed.
Consaquently, the rejection order dated 14.08.2017 [Annexure-

Al7) ishalso quashed and set OS'i'_die. |

16. OA is allowed accordingly at the admission stage
itself.
e
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(DR.NANDITA CHATTERJEE) | (MANJULA DAS)

ADMINISTRATIVE MEMBER JUDICAIL MEMBER
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