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CENTRAL ADMINISTRATIVE TRIBUNAL
' KOLKATA BENCH

Present:. Hon’ble Ms *Manjula Das, Judicial Member
Hon'ble Dr. .?Nandlta Chatterjee, Administrative Member .

I, Amltava Sarkar,

Sl/o Late: Manoranjan Sarkar,

Aged abo’ut 51 years,

Working as Reservation Supervisor — Il under
Senior D|V|$|ona| Commercial Manager,
Eastern Ra||way, Malda,

At present residing at 214IA Barrack Colony,
Jhaljhaha, ‘Malda,

Pin - 7312102 West Bengal.
.. Applicant

1. The Ufnton, India® T
Throtugh. hefgn
Easterﬁ Ralti‘a
FalrifePlackr——ih
. a ~— X
a Kdkata - 7005017

jonal Railway Manager, //ﬂ

B ~ "
3. AddtttO%ﬂtsw&

Eastern Raiiway,
Malda - 732 102.

4. Sehior Divisional Personnel Officer,
Eastern Railway,
Malda ~ 132 102.

5. Senior Dmsnonal Commercial Manager,
Eastern Ratlway,
Malda - 732 102.

.. Respondents
For the Applicant S " Mr. C. Sinha, Counsel
For the Respondents : Mr. A.K. Banerjee, Cotmsel
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ORDER

Per Dr. Nandita Chatterjee, Administrative Member:

Aggrieved at the imposition of penalty of compulsory retirement as
enhanced from reduction to one grade lower for two years with cumulative effect,
the applicant has filed this application under Section 19 of the Administrative
Tribunal Act, 1985 seeking the following relief:-

‘a) To set aside and quash Impugned Charge Memorandum being No.
Con/Vig./NKF/406/2013 (Major) dated 12.8, 2013 issued by Senior Divisional
Commercial Manager, Eastern Railway, Malda.

b) To set aside and quash Impugned Enquiry Report dated 17.3.2016
issued by the Enquiry Officer supplied under covering letter dated
22.4.2016. '

c) To set aside and quash Impugned punishment Notice dated

2352016 issued by Senior Divisional Commercial Manager, Eastern
Railway, Malda. 1

letter being No.

d) To set :asideS and g ,
issued by Additional

ConVig./NFK/406/2043" (Mg
Divisional Railway;Mépage AE

st Ifpubned  letter  No.
;.6.203;9 fssued by Additional
iunder lettef

‘ dated 29.6.2016.
f) Any other\ardeéo}%der " t We Fribunal deems fit and

proper.” 4
% g 8 .
Il.  Heard Ld. Counsel for the plicant andTespondents, peruseg,pmngs,

I R oo
CONNVIG/NFK/496/2013 , e

P.

Divisional Railwa}/.M?anageﬁtd{

documents on record as well as the ﬁr&isibns of Railway Servants (Discipline &
Appeal) Rules, 1968.

The case, in briéf, of the applicant as canvassed by his Ld. Colnsel, is as
follows:-

That, the applicant was gppointed on 254.1990 as Enquiry-cum-
Reservation Clerk and thereafter p;bmoted to the post of Reservation Supervisor
— 11 (RS-II). -

That, while working as; Reservation Supervisor — Il (RS-ll), a charge-
memorandum dated 12.8.2013 was issued to the applicant.

That, the applicant had prayed for documents relied upon in the said

memo and also for some additional documents which were not supplied to him.
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That, the Inquiry Officer was appointed and upon conclusion of ehquiry the

disciplinary authority, vide punishment notice dated 23.5.2016, imposed a
punishment of reduction'to one grade lower for two years with cumuiativ;e effect.

That, the applican‘f had preferred an appeal dated 17.6.2016 aQainst the
penaity so imposed and the appellate authority, vide letter dated 21.6.2016,
proposed to enhance the penalty. Such, proposal, however, was without
specification of the penalty to which it was proposed to be enhanced.

That, the decision of the appellate authority was guided by extraneous
considerations.

That, the ‘applicant represented on 24.6.2016 against the préposal of
enhancement of penalfy by the appeflate authority, but vide order dated
26.6.2016, communicated on'Z%\G@B'a&ttﬁéia%llaté authority enhanced his
penalty to compulsory re'itir’;@ent fro e

. N A { /R
That, Rule 22 of {8 RSI[D&\I{JEf
g " e ..'-__'H o o

hence aggrievéd, the ihsgnt apli o

Ill.  Per contra, thel é‘fs})onden N

was working as RS-, and ﬁjls hg\afp—liiﬂi’% a\g&\v rkihg as RS-, a vigilance
? N .

check was conducted, upon® hie@iﬂyl tieS were detected./ﬁ,charge.-_

memo was accordingly issued to the applicant.

That, the applicant submitted his representation refuting all;charges

levelled against him.

That, the disciplinary authority, on receipt of enquiry officer's report,

£

inflicted a punishment ?f reduction of one grade lower for two years with
cumulative effect and the applicgﬁt preferred an appeal against the said
punishment order.

That, the appellate: auth'ority.proposed to enhance the penalty and liberty

was given to the applicant for preferring a representation against the said

proposal and after consideration of the said representation, the appellate

St b e —————, g—r— o} " o
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~~  That, thereafter HecTribu-

to the applicant / charg&d @ t

authority imposed a major penaity of compulsory retirement with immediate effect
and liberty was given to prefer an appeal to the revi'sionary authority.

That, the applicant, however, without preferring a Revision Petition, has
filed the instant Original :Application.

The O.A. is disposed of concluding as follows:-

“20. In view of the above, | am of the view that applicant cannot be
allowed to present the application under Section 19 for challenge the order
passed by disciplinary authority and appellate authority without exhausting

* the statutory remedy of second appeal and revision under RS (DA) Rules.
Therefore, this application cannot be admitted for hearing. The Bench has
not assigned any reason to lift the bar contained in Section 20 of AT Act nor
record any satisfaction-to lift the bar in the light of contingencies discussed
hereinabove. The reference is accordingly answered.”

Thereafter, the applicant challenged the said order in WPCT No. 27 of

2017 which was disposed of by Hon'ble High Gourt as under:-
‘ ‘xn\Sl’raf
“ For the reason disguSse vwe are of the f)bi ion, that the impugned order
dated 23.12.2016 is/ndPrsustair % Tay and’ ame is accordingly set
N

th
aside and the writ/pétition iﬁ% /o?&e,ttin@h original application to
the Learned Tribupalfor fréhed afiof Bn m&f}.
. { o A " ‘

P C

' PthES ager forhearing on merit. '
.q: ,!\ y o

The respondent fetther avtieds that heCessary Gocfiments were supplied

£013 (R-1 to. the reply)

AN 2 Y

which was admitted by the p@ offfber vide his Ighter ATy
29.1.2014 (R-2 to the reply) and that’ quiry officer was appointed from the
approved list of Vigilance Department of Eastern Raitway.

That, the enquify report was prepared after receiving and considering the
defence brief from the appliqgchharged officer and that the disciplinary authority
had duly considered the applica‘nt'slcharged officer's representation dated
17.5.2016 against the enquiry repo;t while deciding on the penalty.

That, as per Para 22 and 23 of the RS (D&K) Rules, 1968, the appellate
authority is at liberty to enhr;lnce the punishment imposed by the Qisciplinary
authority and that has not been stated in the Rules that the nature of punishment

to be enhanced by an appeliate authority has to be a priori communicated to the

Charged Officer. M ~
/

14
|

N e
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29.1.2014 (Annexuref—t“

The respondents thave therefore _objected' to the grounds as contained in

the instant application. .

ISSUE

The issue that we need to decide upon in the context of the instant
apptication is whether iprinciples - of natural and procedural justice have been
violated in the proceedihgs as conducted against the applicant.

FlttlDlNGS
(@) It is seen that the applicant had been given all opportunities to represent
and submit his defence at-all stages of the proceedings.

The memorandum of charges was drawn up on 12.8. 2013 against which,

on 30.8.2013, the appllcant had sought certain documents (Annexure “‘A 2" to the
OA.  anistra,
). b«\\ﬁ af/
The respondents havérreferrrﬂ ot Sirep! 963 ,}‘ 31.12.2013 (Annexure

applicant. -

The applicant,

thereafter at Annexure ‘
receipt of necessary documents
by  The applicant had participated in the preliminary hearing of the enquiry
held on 15.10.2015 (Annexure “A-4" to the O.A.) on 16.12.2015 (Adnexure “A-4"
to the O.A.). The applicantleiso furnished his defence brief dated ml (Annexed
as Annexure “A-5" te the O!;) as well as submission against the enquiry report
dated 17.5.2016 (A"hnexure “A- 7”"?to the O.A)) as well as an appeat to the
appellate authority 'dated 17.6.2016 (Annexure - “A 9" to the 0 A) and 'his
representation agairist enhanced penaity by appellate authority dated 24.6.2016

(Annexure “A-11" to the O.A.).

P
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It is also noted that the applicant was gi\.?en liberty to submit his revision

application agains% the punishment imposed by the appeliate autﬁority vide

respondent’s mem'o dated 29.6.2016 (Annexure “A-12" to the O.A.).
Hence, as the respondents have given an opportunity to defend him

and participate in the enquiry at every stage, natural justice has not been

denied to the appli':cant at any stage.

(i) Coming to the issue of procedural justice, the following is deciphe}ed:-

(a) No response was issued to the appiipanthharged Officer iniresponse
to his prayer for 'basic and fundanﬁental documents dated 29.1.2014.
(b)The cryptic order of the disciplinary authority dated 23.5.2016

(Annexure “A-8" to the OA)is reproduced beiow .

“PUNISHMENT NOTICE’ ORSHE: \NALTY OF REDUCTION TOA
LOWER SERVICE GRJ\DE_ OR POS‘P’@ BOWER TIME SCALE

Office: DM, Railway Ma
TB’ |

Sri Amitava SaTkar
RS- IIIMLDT ), s
Clo. SMIEase%hall s AR
“| find that C as wﬁ?ﬁr{ in| 1
proved by |. single’

record in joint c{ randum d

Having unclaimed ck\ert;%é’ltth }J saof reservation st(aﬂ-lSs—-a-b'g
nis use

irregularity and this Kl mgs-ta hef Rly’s image to it
Therefore, :I‘ order for reduction to one grade lower for two years with

cumulative effect.

(S. Chakraborty)
Sr. Divisional Commercial Manager
Eastern Railway / Malda”

"
"

It is a settled prinflciple of Ia\}J)'that the order imposing the punishment must
be a reasoned order. In the Railway Servants (Distipline & Appeal) Rules, 1968
yide Railway Board's order No. E(D&A) 78 RG 6-11 of 3.3.78 it' has been
directed that in some of the disciplinary cases that there is an omission on the
part of the disciplinary authority, while imposing any of the penalties, to pass

speaking order indicating the reasons for imposing a particular penalty. These

B T R R W
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o Ordes have been held by the courts as not in accordance with the D&A Rules. It is

therefore desired that i'lfn all disciplinary cases the disciplinary authoiity should
invariably pass a speaking order. The same procedure also should be adopted
by the Appellate Authority while passing orders on the appeals.

As held by the Hon'ble Apex Courtin Bhagat Raja v. Union of Indla AIR
1967 SC 16086 it is also a settled principle of law that the order of the disciplinary
authority must disclose reasons so that the appellate or supervisory authority can

appreciate what factors weighed with the disciplinary authority in awarding the

~ punishments and also.enable the employée to challenge the order in appeal.

It has also been held by the Hon'ble Apex Court in Roop Singh Negi v.
Punjab National Ban:k (2009) 2 SCC 570 that “As adverse orders of the

Disciplinary authority and App%{ate"a‘tfhf)f" m\ails civil consequences, such

orders must be based on/re@o%ed E
It has also beenAe’f@ in 5, ha ‘

Kanpur (1992) Lab I(! Fzs tht R

the approving authonty (pgsses anor

| without applying his mind t «f #le scope ahd Qi{b ances of thé case and

L7
without consudermg as to}hﬁaumghmentﬁbuld be/imposed to meet the-ends
—

of justice.

in this case, given the legal position of the rules as well as the decision of
the Hon'ble Apex Couri, it is established that the disciplinary authority'é orderis a
non-speaking order and apc_grding!y the said order suffers from non?application
of mind. The same is hence ;r;e same is fit to be set aside and we accordingly set
aside the order of Disciplinary aﬁlltimority dated 23.5.2016 (Annexure A-8 to the
0.A}). ad
(c) The appellate aﬂthority, wﬁile providing the applicant/charged 'officer with
an opportunity to makeé representation against proposed enhanced penalty, had

noted the charges in the charged memorandum dated 12.8.2013 in para 2 of his

notice. In para 7 of the same, the appellate authority also recorded the

N o e =
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arguments/plea submitted in his defence by the applicant/charged officer and
concluded on how the charges were finally established against the
applicant/charged officer,

The appellate authority, however, went beyond his jurisdiction and terms.
of reference when he moéved out of the charges in the charged memoréndum in
para 8 of his notice and summarised the purported misconduc?:t of the
applicant/charged officer.in 26 years of his service and having concluded that the
applicant/charged officeris habitual offender proposed to enhance the penalty of
the applicant/charged ofﬁber.' | |

The order of the appellate authority enhancing the penalty from “feduction
to one grade lower for two .years with cumulative effect” to “compulsory
retirement” is based on extranequs, méffeﬁs"gr lpa tgonduct which, according to

?‘7\
the RS (D&A) Rules, 1968*;;3 ould :

ok ebeq alke xnto account unless a
reasonable opportunity n’?s bée h
‘against such allegatioﬁ g

the past history of mis on Léb
adequately (Annexure A-11 \h Wl‘f\ﬁ? @/,
authority not to transgress his boundamy™ 'VKals:against procedural justice to
expect the applicant/charged officer to respond within a short time: against
charges of his purportédj‘ misconduct for the last 26 years and wittht, being
furnished documents reliéd upon in such notice.

It has been held in V.C. Chaturvedi v. U.O.I. & ors. (1996) 1 LBESR 424
(SC) that Judicial review is called f:)r in the context of disciplinary proceedings
when the authority held the proceedings against:-'tll.we delinquent officer in a
manner inconsistent with-the rLaIes of natural justice or in violation of statutory

rules prescribing the mode of enquiry or when the conclusion of finding reached

by the disciplinary authority is based on no-force.

hof

ér, binding on thca/éﬁﬁzﬁé'f?
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While noting impact of charges-in Rule 10 of Railway Servants (Diécipline &
Appeal) Rules, 1968 made vide RBE No. 132/2002, it has been stated that the
new sub-rule (1) makes some procedural steps necessary eq.

XXXX XXXXXX XXXXXX XXXXXX
(4) Disciplinary Authority shall consider representation, if given and
record its findings, and tf_men proceed as in sub-rgles (3) & (4).
Rule 22 of the Railway Servants (Discipline & Appeal) Rules, 1968 states
as follows:- |
“22. Consideration'of appeal
Xxxxx XXXXX XXXXX XXXX XXXXX

(2)In the case of an appeal against an order imposing any of the
penalties spemf ied in Rule 6 or enhancmg any penalty imposed under
the said rule, the appe ajé\éLﬁl'f“or@y halhgonsider-

(a)Whether the procetj Ia|d down i fhes rules has-been complied
with, and if notw ethe n-co pla ce has resultéd in the

violation of aﬁy\prowsr istitution of India or in the failure
of justice; <

(b) Whether the firding; ofhedisciptii
evidence on tﬁ'e recOrd-ahd Ros ' |
(c) Whether tHe ena!t : ’. icey penal;y imposed is adequate,

inadequate oq"severe and’ Hads &d 'S-
aside the penalty; or

()  Confi rmmg@cmg. tu ) ;

i) Remmlng <ef/c§s to the auh rty imposed or enhanced
the pen lty 3 to;. |th such directions as it
may deerﬁ‘ﬁl\hdhezi??‘m'&en the case: /’“ -

The Railway Servants (Dlsuplmary & Appeal) Rules, 1968, the relevant

any;autherityiare warranted by the

rules in this regard have clearly faid down the requisites of passing a speaking
order by the Disciplinary authority as well as non-transgression of jurisdiction by
the appellate authority. Both'ﬁ?inciples have been violated in the orders of the
disciplinary authority and the appellate authority.

Hence, this matter being vitiated on account of issue 6f non-speakiﬁg order
with no application of mind by.the disciplinary authority as well as transgression
of boundaries in the appeal, is a fit case for judicial review. We, therefore,
intervene in the matter and set aside the orders of the disciplinary authority dated

23.5.2016 as well as the 6,rder of the appellate authority dated 26.6.2016. At the

g

1 e——a——— - — — pm———— = a . =
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same time, as held in;Managing Di;ector ECIL Hyderabad v. :V Karnukar AIR
1994 SC 1074, we remlt the concerned case back to the dlsuphnary authority to
pass a speaking order after due application of mind and after welghlng evidence
for and against the. appllcantlcharged officer. Liberty is a|so accorded to the
applicant to take further recourse to departmental remedy as Irequured under the_
rules. | | |

With this, the OA succeeds and is disposed of with the fabove directions.

i
!
i

Parties will bear their owh costs.

!

% _ .____-\':_______;__: |

 (Manjula Das)
Judicial Member

(Dr. Nandita Chatterjee) 2
Administrative Member/‘ ?’

sp



