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CENTRAL ADMINISTRATIVE TRIBUNAL
" KOLKATA BENCH, KOLKATA

No. O.A. 950 of 2012 Date of order: o™ kb, 218

Present : Hon’ble Ms. Bidisha Banerjee, Judicial Member ‘
Hon’ble Dr. Nandita Chatterjee, Administrative Member .

4 Sri Dilip Prasad Singh, |
[ | Son of Late Suresh Prasad Singh,
¥ Aged about 46 years,
Working as Operator cum Programmer,
- (Auto Cad and Metalix, Software),
T.No. 15/371, under ELS - 15 Shop, |
Chittaranjan Locomotive Works, Burdwan,
Residing at Street No. 97 Qtr. No. 15/D,
o ' p.O. & P.S. - Chittaranjan, Dist. - Burdwan,
W.B., Pin - 713331.
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2 The GefieratManager, = ="/ / |
Chiftaranjan'Logomotive Works, Chittaranjan,
Burdwan, Pin - 113331,
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3. The Chief Personnel Officer,
Chittaranjan Locomotive Works, Chittaranjan,
Burdwan - 713331. ' ' ~

| 4. The Chief Mechanical Engineer,
[ , ' Chittaranjan Locomotive Works,
Chittaranjan, Burdwan — 713331.

Chittaranjan Locomotive Works,

% L 5. The Sr. Personnel Officer (W/M),
’ Chittaranjan, Burdwan — 713331.

6. The Dy. Chief Vigilance Officer,
Chittaranjan Locomotive Works,
Chittaranjan, Burdwan ~713331.

.. Respondents
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For the Applicant ; Mr. S.K. Dutta, Counsel
For the Respondents : Mr. P.K. Roy, Counsel

ORDER

Per Dr. Nandita éhatteiee. Administrative Member:

Being aggrieved by the cancellation of seleétion to the post of Operator-
cum-Programmer (Auto Cad & Metallix Software), the applicant has sought the
following relief in the instant Original Application:-

“(a) An order quashing and/or setting aside the impugned order dated
10.10.2012; ’ ’

(b) An order directing the respondents to continue the applicant as
Operator cum Programmer (Auto Cad & Metalix Software) holding that the
decision regarding reversion of the appl/cant is bad in law and cannot be
sustained.

(c) An order directing. t@earég’pdndenl%fto grant all consequently benefits
to the applicant treat m as_conti .ued /n@theﬁ post of Operator cum
Programmer (Auto Cad‘% M 4l % tware) A

(d) An order dlrechg ﬁﬂ e vEshonge n‘ sifo pré‘du\ee/cause production of
all relevant records. %s.u o '

(e) Any othef order o%’f'fmt'-,
may seem fit ancﬁpr@per e

‘-s asi?to\flhfs Hon’ble Tribunal

¢ r .« 4 ¥ 1 ﬁ}‘ 3
2. Heard Ld. Counéel, peruse %argﬂgm pMocume ts on record. Written
. \ {({ @ e
notes of arguments have*«epeq'n";ﬁje by both Lpl"‘”éaun;el -

A,

&\

\ v., \-\r

3. The. apphcant S sumeSS|onsare thaﬁt__ﬂ@e was%rkmg as Techmcnan Gr. I

[

”"“N»m.. .m-w‘""m

Fitter in the Grade Pay of Rs. 2400/- in PB 5200-20200/-. The applicant was
asked by his Shop Supervisor to undergo training in Programming and Operating
CNC CAD-2006 — ?Mefalix Software. Apart from the said training, the applicant
was aliso acc;orded permission for studying Auto CAD by letter dated 13.6.2009.
Apart from the certificate issued by the Manufacturing Company, the appl.icant
was iSS_ued' a cert’iﬁcate by the competent and concerned authority i.e. Deputy
Chief Mechanical Engineer / ELF, CLW.

That, as per sanction of the competenf authority i.e. the General Manager,
two posts of Operator-cum-Programmer (Auto CAD & Metalix Software) were
created vide authority vested with the General Manager as per Railway Boad's

letters dated 12.7;84 and 24.6.91 as mentioned in RBE No. 96/2012.
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That, appllcatlons were invited by notice dated 26. 5.2010 to fill up the
aforementioned posts and 15 serving employees applied in response- to the
same; The applicant having been found eligible, was advised to appear in the
written test and, aftér. qualifying in the written test the applicant was thereafter
selected vide orders dated 7.12.2’0’10. The applicant assumed his charges
‘accordingly. ' |

That, all on a sudden, without assigning any reason as per RBE No. 95 of
2002: the oreation of posts and selection thereof was cancelled on '10.10.2012
and the applicant was repatriated to the post of Tech. Gr. |l Fitter. According to
the applicant such cancellation was totally arbitrary as the posts were created
after due deliberatlon and the selection procedure was also settled after due

deliberations with the approval %%theﬂdompé;ent authonty and that,the, applicant
/e

should have been adjusted agalnst;_ #§litablese '@LQQ‘KOQ after declaring him
surplus. e ;? % '
s o

The grounds ladVance p-b* j;t’ p'm_ in his upport are that the

/' \\h ' o
»a" the sali 7!)3’( has been decided

cancellation of creatlon of post and seje

wuthout any proper authorltyﬁmtho}ylfny notlc £ \Wltholl}i assigning any specific

o.....c»—'ﬁ/

reason and hence, is wolatwe%f RBE’NO« 05 of 2@02/
4. Per contra, the arguments‘of the"re';ﬂpﬂondents are as-follows:-
That, in the month of June, 2008, CNC Turret Punch Press Maohines
(TPP) were procured and installed in Shop-15 of CLWI/Chittaranjan
Admi‘nistratlon. A proposal was thereafter mooted by the concerned Supervisor
of the shop for creation of 02 (two) new posts in the ecale of Senior Technician
(MCM) in Pay Band Rs. 9300-34800/- + G.P. Rs. 4200/- for exclueive operation
| of CNC Programming with the help of Auto CAD & Metallix Software on the
above machines. These machines were belng operated by the personnel
| lncludlng the appllcant and they were trained by the supplier of the machine.
The said proposal for creatlon of new posts of Operator-cum Programmer
(Auto Cad & Metallix Software) in Pay Band Rs. 9300-34800/- + G.P. Rs. 4200/-
. % | |
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for Mechanical Department in the equivalent status & scale of Senior Technician
(Artisan  Post) was accepted and apprO\;ed by ~ the General
Manager/CLW/Chittaranjan. Accordingly, ubon surrender of matching posts, two
posts of Operator-cu.m-Program-mer (Auto Cad & Metallix Software) in Pay Band
R‘s. 9300-34800/- + G.P. Rs. 4200/- were created for the mechanical department

declaring such pos_t -as Selection posts. The requisite educational and technical

qualification to become eligible for the said new posts were prescribed as under:-

(a) Minimum educational qualification — Matriculate.
(b) Required eligibility:- |
(i)  Should have good knowledge on Auto Cad & Metallix Software for
CNC turret punch bress machine.

(i) Should have mlmmur{\‘ Sk ment_ysfexpenence on multistation CNC
s, 4 o

(iiiy Postto berﬂILed upﬁg iy gpe gr.ad

below by the eligible

2

ﬁl
;*ee;{amca partment only.
In response to tb‘eﬂsald notleg' 08N
~ applicant, opted f@r fﬁ\e\ seﬁml post Out%f th'és' i staff/opteeg only the
! %\ e 7

%

apphcant was declar%xellglblea a8 rper‘

"“'hmnx-~'w-'

He eligibility criteria and,

’%

accordlngly, he was called for wﬁtt“e"‘ﬁ examlnatlon held on 1.11.2010 and,

as a result of the written examination followed by paper scrutiny based on

last three years ACRs and SR, the applicant was deciéred suitable and

promoted to the post of Operator-cum-Programmer,(Auto Cad & Metallix

Software) vide Dy. CPO (W)'s E.O. No. 853 dated 7.12.2010.

That, the matter came to be subsequently investigated by the Vigilance
Department of CLW Administration whereby following irregularities were detected

in creating the two new posts:-

(a) CNC operated advanced machines installed in different shops of CLW

were being operated by the serving staff trained by the machine

suppliers without any creation of posts. Hence, creation of higher grade

o
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posts was not necessary when trained persons weré available to

operate the machine.

(b) Post of MCM (apex grade in Artisan) is not a selection post although so
declared in the notification.

(c) Mode of frllmg of the new post from upto three grades below for a non-
selection post was not justified as the operator post is a Technician post
of artisan category which is filled up by promotion from immediate lower
grade. | |

(d) The applicant and another one Shri T.K. Mondal were trained as

operators for the TPP machines by the machine supplier. The applicant

had obtained a certificate of tr-ai‘ning Metallix Software from machine

supplier and had conce‘;g%edrfh”ahhé* wps tiramed on the machine installed

r"‘\
at CLW, for which’ «nelther &Thor th

) aéﬁrn&‘%upplrer were authorized

‘-. & ,@4\‘; "g ' " ~ “ .eh )
by CLW admmlstratro ' ‘fi«;

(e )Metalhx Software is ‘}spe,r i

person(s) workm’g on th.‘
Af@

to others- in therr{«kmowtedge of tha
e

ARSI .
_mtensely restnctrve:\éntena oftkno@edge/c{f/ Metallix Software was
I
|rregular in that it excluded ~and™prohibited fair competition. Training
modules in Metallix Software not being part of the standard course, as
such, relevant certifications are not recognized as issued by the
competent authority.
(f) Certificate of training |ssued by the AMC i.e. Machine Supplrer in favour
of the ap_plicant is improper
and,
(g) The certificate of training obtained by the applicant from the AMC i.e.
machine su_pplier is an unauthorized course of action to gain undue
lpersonal, advantage and thus the official conduct of the candidates was

ik

unethical.

:axrt\:ular software ‘Thus, the



6 0.3.950.2012

After going through the findings and outcome'of Vigilance investigation, the

General Manager/CLW opined that.
@ The B,oard’s regulations on designating selection posts have not
been followed.
(i)  For filling up any selection post, the criteria of inviting staff three
grade below as eligible is irregular.
(i) The specific rechirement of good knowledge on ‘Metallix’
software, not being a standard commercially available software

but beihg a specific software developed only for the operation of

CNC TPPs machine in queSt-ion, the requi_rement is very .-

restrictive confined only>to employees trained in the software

- during commuss%gnmgieftthgi macmne Resultantly, only one

§ (W)s E.O. No. 853

's E.O. No. 707 dated

..»w‘"’"

10:10.2012. The authenty»of Dy *CV@ s letté/ NO. 10/VO/8A/CLW/CON/38
g a— y,.-""
dated 13.8.2012 as mentloned |n~cancellatnon order dated 10.10.2012 was

to the effect that the recommendations of the Dy. C‘VO' has been duly

- approved by the PHOD and General Manager on the relevant file on

applying‘ their ‘minds on the records ‘and findings of the vigilance
investigation. |

Ld. Counspl for the respondents have rehed on Dr. N.C. Smghal vs. U.O.l.
AIR 1980 SCC 29 and Avas Vikas Sansthan & anr. v. Avas V:kas
Sansthanv Engg. Association [(2006) 4 SCC 132] i in support of their claim
that every sovereign government has an inherent power to ébolish a civil
post and that such abolition will not entail any right to reemployment or to
hbld the Qame post.

s
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ISSUE

5. The core points of determination in this matter are:
(i) Whether the competent-authority decided the cancellation of the post and
the selection of Operator cum Programmer (Auto Cade & Mettalix Software); |
(ii) -Whether sufficient reasons wéfe adduced for the cance!lation of such post
and selection theredf; |
(iii) s the épplicant entitied to be adjusted on a suitable equivalent post on
cancellaﬁon of the post to which he was selected.

| FINDINGS |
6.() Regarding the first issue, the respondents have clarified in their written
notes of arguments'that the proposal for creation of new posts of Operator;cum—

Programmer (Auto Cad & Meta[‘lg( S'offWare”)eﬂngPay\Band of Rs. 9300-34800/- +

G.P. Rs. 4200/- for Mechan’iha Depi\‘ﬁm‘ze”?’*i ppthe @(;}Qalent status and scale of

,.r

‘!"; d appr@ved by the General

et

Office Order No. GMA/AU/2 x8l?t 11 dated 14 127 909 The Vigilance Depattment

of CLW had. brought to the notlce of”tﬁé’*”com ete-

before the General Manager, CLW and”otherPHOD/CHOD-recommending:

dthority certain irregularities

(a) Cancellation of _the entire selection process;

(b) DAR action against éoncerned staff and 6fﬂcers.

The General' Manager, CLW after having gone through the findings and
outcome of vigilance investigation had opined () that the Board's regulations on
designating the post as selection post equivalent to Sr. Technician (Artisan post)
cannot be treatedhag a selection post. (b), For filling up the selection post, rules
do not permit inclusion of any criteria for declaring as eligible staff who are three

grades below.(c) As the eligibility criteria mandated good knowledge on Metallix

- Software which was developed for operation of CNCTPP machines, only one

person could satisfy the eligibility criteria. Hence, the bonafides of the entire

sy
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selection prbcess was called into questidn and, consequently, the General
Manager, vide his order dated 11.9.2011, had agreed to the finding on
irregularities of the said selection. Hence the creation of the post was cancelled
by the competent authority namely, the General Manager himself. .

The authority 6f Dy. CVO's_ letter No. 10/VO/8A/CLW/CON/38 dated
_13.'8.2-01‘2 was mentioned in the cancel'la.tioh -Order dated 10.10.2012. This noting -
was to the effect that the recommendations of Dy. CVO had been duly approved
by the PHOD and ;-General Manager on applying their mind on records and
findings.

‘As the said E.O. has been generated consequent upon approval of the
General Manager, a_nd the applicént has not made any averments to the contrary

we find that the cancellation of tnfé,‘ﬁo;‘sﬁgr_i”d%sélé‘ction thereof had been issued
: R il fhe ™, :

with the approval of the Geﬁ;e?al Ma I /d the?@ a;,g\o infirmities in the said
. “‘\.‘.' ::q i 4 ) i ™
- : 15 e, s -
decision. LA g;m ‘ T\

, ' 1 e
(i)  The applicant hgas%ted the-cpF
which states as followé;‘-ﬁw*‘ i, )
» 4 Pk =W

PN

',.7\ ; g‘:‘: ]
RBE No.95/2002 dated 3.7.2002,

, “We direct the office that 4 chpy ofdhis order shiji gﬁé‘;\ﬁtq he Chairman, Railway Board
for considering the necessay, a%tigmﬂ,gﬁ‘%hewétﬁggﬁg{ fch arbitrary action may not be

at s
repeated-in future. We su%ge&thei?ﬁ”&rﬁaﬁ%ﬁ,wa Bdard that in such circumstances it
- may be made obligatory on tﬁ“e“‘ﬁeﬁjﬁ;g?toniscl‘O‘fs;é,gea‘é’gns in the order if cancellation of the

selection is required.” T—
The said ‘RBE states that reasons are to be disclosed in any order
cancelling selection to prevent arbitrariness in decision making‘.

The re‘spondehts in their written notes of arguments have enlisted the

reasons for cancellation as follows:-

(@) CNC operated advanced machines installed in different shops of CLW
were beihg operated by the serving staff trained by the machine
suppliers yvithout any creation of posts.' Hence, cre‘a‘tio‘n of higher grade
posts was not necessary when trained persons were available to

operate the machine.
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declared in the notification.

(c) Mode of ﬂ»l»l‘ing of the new post from upto three grades below for a non-
selection nost was not justified as the operator post is a Technician post
of artisan category which is filled up by prohotion from immediate IoWer
grade.

(d) The applicant and another one Shri T.K. Mondal were trained as
operators for the TPP machines. by th‘e machine supplier. The applicant
had obtai‘ned a certificate of tr-aining, Metallix Software from machine

supplier and had conceded that he was trained on the machine instatled

at CLW, for which neither he nor the machine supplier were so |

authorized by CLW admi.n@i,sjnatibﬁsf49f L
éj‘ i \
(e )Metalhx Software?]s specnfcthh TFfP /machlne and the trained

person(s) wo_rkmg on th%

, un’iféu advantage compared

to others |n the kngwledg

intensely restnctlve cr eQ% , ,f \knoWledge Of /

Lt

— C
NHat~ articular jsoftware. Thus, the
5{\\% D

etallix Software is

competition. Training

m\w

iregular as it eb(ciUde@l' and pro@eﬁ*& ;3

‘tmodules ‘in Met\llx S@ftwa"i?reffnot“xbemg ’

", ’*M-—-ﬂmmf"“

such cer@iﬁcations are not. reco‘gﬁ‘lzed as that issued by the competent

1t of the standard course,

authority. |
- (f) Certificate of training issued by the AMC i.e. Machine Supplier in favour
of the applicant is i}nproper | |
and, |
(g)The certificate of training obtained by the applicant from the AMC i.e.
machine supplier is an unauthorized course of action to gain undue
personal advantage and thus-fhe official conduct of the selected‘ was
" unethical. After going through the'ﬁndings and outcome of Vigilance

inves-tig’ation, the General Manager/CLW opined:

o

(b) Post of MCM (apex grade in Artisan) is not a selection post although so .



_flaw in dlsregardmg RBE No
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(i)The Board’s regulations on designating selection posts have not been

followed.

(i) For filling up any selection post, the criteria of inviting staff three

grade below as eligible is irregular. |

(iv) The specific requirement of good knowledge on ‘Metallix’
softw:éré, not being a standard commercially available software
but b'eing a specific software developed only for the operation of |
CNC TPP machine in question, the requirement is very restrictive
confined only to employees trained in the software during
commissioning of the machine. Resultantly, only one incumbent
was found to bev eligible and accordi.ngly he was selected.

Hence, we are of the wew,lth?tisufflciqrgt reasons prompted the General

Manager to cancel the two p’osts s%cféat ""?v%lgg&the" selégtion process thereof.

5

',' en’é?":(havé'ﬂwﬁpo mitted a procedural

,.,

]

cancellation order datedwfo 10, 20“" f Su ﬁ feasons ha‘\“ie éeen well recorded in

il g
/0"\ \\“’ i P

their reply to the O.A. whlchfthéw%ppllcant h‘gdwzme fpﬁonunlty to rebut in his

N e Ry /
rejomder ‘ a}, givg AR S,

(i) In Union Territory of Chandl'g‘”érh‘;v Dllbagh Singh, 1993 (1) SLR 451
the Hon'ble Apex Court had pointed out that selectees cannot legitimately
demand a hearing beforq such cancellation because they have no right to be
appointed merely by reason of their selectién.

In Food Corporation of India v. Om Prakash Sharma, (1998) 7 SCC 676
and in Shakuntala Sharma v. High Court of Himachaf Pradesh ,VJT 1994 (2)
SC.41 1 the Hon’b‘lé Apex Court had .hel'd that a rule which prescribes arbitrary
qualiﬁcafions for p"rhdr'hotion to higher post has been held to be ultra vires under
Article 14 of the Constitution as it treats unequals as equals and it gives
unwarranted advanfage to incumbents in the lower posts over the incumbe‘nts of

the higher post. - | u\ivé\
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In this case, it has been established that covnfining_ the eligibility criteria to
sp.ecialisation in Metaﬁllic SoftWare gave dist'inct edge to the applicant because he
was the only incumb‘ertt, who was trained in the said software while operating.the
machine. This specific softwalre was provided by the firm which had reportedly
installed the said tnachi»ne. Prescribing such an exclusive eligibility criteria is
against norms of e,qtj,ality because it discriminates among those candidates who.
were equally eligible but for their cotntnand over the specific software. The other
candidates were prevented from‘ being selected as they had no access to the
specific software. In this context, we cannot conclude that the cancellation was
arbitraryA or a discti_rh,inatory against the applicant, who had actually beheﬁtted

from an aberration in’;;the system leading to an unjust selection process that failed

;

ellglb‘le"jcandldates Hence the applicant's

_, b,
‘ga f eq,uwal’entg.post is not justified as his
“»iajélcf:ess}sevef"* ty\ﬁlted in his favour.
5 s, 15 |
7. Accordingly, we are of the**" IS¢ “**vne‘w that the selection process
' /”fgvx\ Yl

S

h 3 ‘ q } mi ‘
whic was clouded Wlth arbltrarlﬁe s/an d Cri lnatl““n has rightly been set
B gntly

P

T

to provide equal opportunlty to. a;ll ey

contention that he should begadjusteg"%
&N

selection resulted out of a dlscrl i inat“@

ey
M bk M“’\w

Vi = x"‘/
aside. We are also of th cénclukn?e view thaf,;the»d?cm n was indeed taken by

l\ o "““«é»u;.».,w'“

the competent authority |e the General*" Manage We also hold that the
k‘ﬁ )

e ..-ﬂ!“"

applicant’s cla|m for readjustment to aﬁ%qﬁlﬁr:nt post is not supported by facts

or law.

8. The Original Application is therefore dismissed. There will be no order on

costs. -
s |
(Dr. Nan'dita Chatterjee) : (Bldlsha Baﬁeree)
Administrative Member Judicial Member
SP



